








Asphalt Binder Price Adjustment. Any contract item specifying
asphalt concrete is eligible for a price adjustment, if the
Department’s asphalt binder index shows the price for asphalt
binders has increased or decreased in excess of 5 percent and the
adjustment is more than $100 for any individual item.

[Emphasis added.}

27.  Notably, since at least 2001, the price of asphalt has risen each year, regardless of
fluctuations in the price of asphalt’s underlying petroleum base. In fact, an August 2008
summary of percentage changes in Producer Price Indexes for Construction Materials and
Components, compiled by the Associated General Contractors of America from price data

provided by the federal Bureau of Labor statistics, shows that the overall price of asphalt

increased by double-digit percentage points in each year from 2002 through 2008, except in

2007, when the price increased by a mere 5.8 percent (still above the price adjustment level).
The same summary shows that the overall price of asphalt in July 2008 represented a 290 percent
increase over 2003 prices. A true and accurate copy of the Producer Price Index summary,

available at hitp://www.age.org (last checked Sept. 25, 2008), is attached hereto as Exhibit D,

and is expressly adopted and incorporated herein.

28. The practical effect of this unilateral price adjustment, in hght of the historical
trend in asphalt pricing, is to provide asphalt contractors with a free ticket to bid a particular
project at the then-current asphalt cost, without accounting for the risk associated with future
price increases. Instead, such risk, indeed substantial likelihood, of future price increases is
simply borne by the state and, ultimately, the taxpayers.

29, Given that actual paving work often does not begin until years after a project is

bid, the magnitude of this unilateral benefit to asphalt contractors cannot be overstated.



30.  Upon information and belief, in this construction year alone, ODOT’s asphalt

price adjustment policy has required ODOT to spend millions of dollars in unbudgeted funds to
cover asphalt contractors’ increased material costs. That is millions of dollars that asphalt
contractors, thanks to ODOT’s policy, did not have to worry about at the time they made their
respective bids. And, as discussed in more detail below, it is millions of dollars that ODOT did
not consider in determining whether to select asphalt as opposed to another pavement option,
such as concrete.

31, Of course, concrete and other pavement type contractors are not provided with the
same level of protection as their asphalt counterparts. Rather, in making their respective bids,
concrete contractors are required to account for the risk of future price increases, and must
allocate such risk as part of their bid. In other words, without the prospect of guaranteed
indemnification with taxpayer funds, concrete contractors must build the risk of future price
increases into their bid price calculations.

32.  The result of this policy is an inherently unequal allocation of risk and cost among
equally viable pavement alternatives. The actual and intended effect of this policy is to afford
asphalt contractors a free ticket to bid a particular project at the lower, current price of asphalt,
even where they know that their actual price will be significantly higher at the time paving work
begins. Concrete contractors, on the other hand, are not afforded a similar subsidy.

33, In short, ODOT has created an uneven playing field and, ultimately, it is the
taxpayers who are unwittingly charged with ensuring that the field remains tilted in asphalt’s

favor.
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2. ODOT Does Not Account For The Asphalt Price Adjustment In Its
Life Cvcle Cost Calculations.

34, But the mere existence of the asphalt price adjustment only accounts for half of
the equation. In an effort to make certain that asphalt is given every conceivable advantage,
ODOT does not account for the asphalt price adjustment as part of its pre-bid LCCA
calculations.

35, Indeed, ODOT’s L.CCA calculations, pursuant to Policy No. 20-006(P), make no
account for future increases in the price of asphalt even though, as recent history shows, such

increases will drastically increase the total price paid by Ohio's taxpavers if asphali is selected.

36.  In other words, in evaluating which pavement type to select among feasible
alternatives, ODOT does not even consider the impact of future asphalt price increases, even

though it (and not the contractors) will be required to absorb the cost of such incregses. This

policy effectively results in an apples to oranges comparison between a life cycle cost for asphalt

premised on an estimated asphalt price that does not reflect the actual price to be paid by the

state, and a life cycle cost for concrete based on an estimated bid price that will bind the concrete

contractor for the duration of the confract.
37.  In short, ODOT, on the taxpayers’ dime, indemnifies asphalt contractors for the
likelihood of significant future price increases, but does not hold asphalt to account for these

future increases in considering which pavement type to select in the first place. This policy only

further guarantees asphalt’s favored status in Ohio, again at the taxpayers’ expense.

3. ODOT’s Intentional Manipulation Of Data/Calculations In Favor Of
Asphalt.

38.  Upon information and belief, ODOT has further sought to insure asphalt’s

institutional advantage by intentionally manipulating data and/or inputs it considers as part of
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engineering and economic feasibility analyses. Upon information and belief, this inciudes, but is
not limited to, initial serviceability and loss of support design input values that are not consistent
with American Association of State Highway and Transportation Officials (FASHTO™)
guidelines followed by other state agencies, as well as utilizing more liberal than conservative
engineering judgment for soil strength design inputs to favor the use of asphalt.

39. Also upon information and belief, ODOT has, in at least one instance,
manipulated information as part of an LCCA to favor the selection of asphalt, where it appeared
that without such manipulation, the LCCA would otherwise require a decision favoring concrete.

. The Wilminoten Bvpass Project Exemplifies ODOT’s Intentional Asphalt
g iy i P R
Bias And Discrimination Againsi Concreie,

40. The Wilmington Bypass project exemplifies ODOT’s intentional efforts to favor
asphait. Indeed, at both the LCCA stage and, ultimately, at the bidding and contracting stage of
the Wilmington Bypass project, ODOT c.ontinues to demonstrate that there are no limits to its
efforts to preserve asphalt’s favored status in Ohio.

41. By way of background, the Wilmington Bypass project, as reflected in ODOT’s
August 20, 2008 proposal and the various addenda thereto, contemplates the construction of a
3.65-mile, multi-lane state highway near Wilmington Ohio. True and accurate copies of the
August 20, 2008 Proposal for Project No. 080507, along with the five subsequent addenda
thereto, are attached as Exhibits E and F hereto, and are expressly adopted and incorporated
herein.

42. On September 10, 2008, ODOT received bids from general contractors that
contained alternative proposals for concrete versus asphalt pavement options. The alternative
pavement proposals were based on bids submitted to the general contractors by various

pavement subcontractors.
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43.  Ultimately, on September 19, 2008, ODOT announced its deéision to award the
primary contract to Defendant Wagner and its election to pursue the asphalt design alternate.

44, Upon information and belief, Defendant Wagner’s successful asphalt design
alternate bid was premised on a subcontract proposal submitted to it by Defendant Jurgensen.

45. Wagner’s concrete alternate design bid, which ODOT rejected, was based on a
subcontract bid supplied o Wagner by Plaintiff Harper.

46.  Although ODOT allowed submission of alternative bids for the project, as
discussed below, its ultimate selection of asphalt pavement was never truly in doubt.

i. ODOT’s Failure To Account For The Asphalt Price Adjustment In Its

uuuuu

47. ODOT conducted its original LCCA analysis for the Wilmington Bypass project
in 2006. As part of this analysis, ODCT assumed a unit price of $70.24 for asphalt. A true and
accurate copy of ODOT’s original, 2006 LCCA for the Wilmington Bypass project is attached as
Exhibit G hereto, and is expressly adopted and incorporated herein. This estimated unit price
accounted for approximately 79 percent of the total initial construction cost of asphalt, for
purposes of ODOT’s LCCA calculations.

48.  Based on this assumed price, ODOT calculated that the life cycle cost of asphalt
would be approximately 16 percent less than concrete. This difference was based entirely on the
assumed difference in up-front costs, even though the same LCCA revealed that the future
maintenance costs for concrete were nearly $700,000 less than those estimated for asphalt.

49, Likewise, ODOT’s LCCA for the Wilmington Bypass project did not consider
potential costs for traffic control devices (such as pavement markings) for either asphalt or

concrete.
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50. ODOT’s initial LCCA for the Wilmington Bypass project did not account for the
asphalt price adjustment, let alone the exponential increase in petroleum and asphalt costs that
ultimately occurred between 2006 and 2008, even before the project was actually bid.

51.  In fact, the asphalt price ODOT ultimately awarded in September 2008 was more

than $105, nearly 50 percent higher than ODQOT's LCCA per-unit estimate. On the other hand,

the actual bid price ODOT received for concrete in September 2008 was $32.44 per unit, §.17
less than it had estimated in the 2006 LCCA.
52.  Nonetheless, on the basis of its unadjusted 2006 LCCA calculations, ODOT
initially selected asphalt as the pavement type to be used on the Wilmington Bypass project.
2. ODOT Rigs The Alternative Bid Process Afier Realizing That

Increases In Asphalt Costs Could Ne Longer Justify Its Original
LCCA Calculations.

53.  As noted above, by 2008, even before bidding began on the Wilmington Bypass
project, it became clear that the unit price of asphalt was significantly higher than the figure
ODOT used in its LCCA calculations. The price of concrete, however, had remained relatively
constant.

54. Faced with the reality that its original calculations with respect to asphalt could no
longer be justified, ODOT ultimately agreed to accept alternative bids for asphalt and concrete
pavement types. But, as we now know, this concession did nothing to level the playing field.

55. Instead, even in allowing alternative bids, ODOT once again chose to create an
unequal playing field and it established unequal specifications for the alternative asphalt and
concrete bids. Such specifications imposed a disproportionate burden on concrete and ultimately
drove up the up-front cost of concrete, thereby allowing ODOT to purportedly justify its

preordained decision to select the asphalt alternative.
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56.  The specifications at issue required concrete bidders to incur significant additional
costs for a top-of-the-line pavement marking system (i.e., typically “traffic contrel” items), and
required concrete contractors—but not asphait contractors—to account for an additional .50 inch
of gravel aggregate base that was not part of the asphalt specifications. On the other hand,
specifications for the asphalt alternative required a lower-priced pavement marking system, even
though the same top-of-the-line pavement marking system required in the concrete alternative

could have been specified for the asphall alterngtive.

57.  The addition of these unequal traffic control specifications, which were notably
absent from ODOT s original LCCA, imposed approximately $184,000 in additional costs on
concrete bidders. As a result of this newly-added cost, the acfual concrete bid that ODOT
received was $71,801.92 more than ifs asphalt counterpart. A true and accurate summary of the
winning bidder’s actual bid amounts for both asphalt and concrete pavement types is attached as
Exhibit H hereto, and is expressly adopted and incorporated herein.

58.  Absent these unequal traffic control specifications, however, the actual up-front

bid price for concrete was §/12,268.31 lower than asphalt—even without considering the
asphalt price adjustment and the long-term cost savings associated with concrete, as documented
in ODOT’s initial LCCA.

59, Yet, even including the extra traffic control costs in the actual concrete bid, the
initial $72,000 difference in up-front cost is off-set several times over by the $700,000
differential in long-term maintenance costs reflected in ODOT’s initial LCCA (a differential that
is likely even greater today given the recent increases in the price of asphalt). And, again, this
analysis does not even account for the asphalt price adjustment, which will almost certainly

result in an additional cost to the taxpayers when paving work actually begins.
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60, Obviously, ODOT did not conduct an additional LCCA upon its receipt of the
alternative bids, Nor did it otherwise account for potential future increases in the price of

asphalt. Had it done so, or had it simply looked at its original LCCA calculations in light of the

new asphalt prices, it would have concluded that concrete was the correct choice for this project.
61.  Instead, ODOT simply ignored its own life cycle cost analysis and relied upon an
artificially inflated upfront bid price to justify its pre-ordained selection of asphalt as Ohio’s
pavement of choice—at a significant cost to Ohio’s taxpayers. In doing so, ODOT refused to
seie;c:t the lowest competent and responsible bidder.
62.  Plaintiffs have been irreparably harmed and lack an adequate remedy at law.

COUNT ONE

(Declaratory Relief Pursuant to Ohio Rev. Code § 2721.01 et seq., and Rule 57
of the Ohio Ruies of Civil Procedure As To The Illegality And Invalidity Of ODOT’s
Asphalt Price Adjustment and LCCA Policy and Procedure)

63.  Plaintiffs reallege the foregoing paragraphs as if fully rewritien herein.

64.  Pursuant to Section 5525.01 of the Ohio Revised Code, ODOT is required to
award publicly bid contracts to the “lowest competent and responsible bidder.”

65.  The Ohio General Assembly, both in its enactment of H.B. 87 and in Section
5501.11(B) has made clear that ODOT is to ultimately determine the “lowest competent and
responsible bidder” on the basis of a life cyc&e‘ cost analysis that determines which of various
feasible pavement materials is most cost effective and durable over the long run.  These
legislative enactments also establish the public policy of Ohio.

66. In both applying a unilateral price adjustment to asphalt as part of the bidding

process and in failing to account for such price adjustment as part of its LCCA for the various
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pavement alternatives, ODOT has run directly afoul of its legislative mandate with respect to
pavement selection, and it has violated the public policy of Ohio as reflected above.

67. In addition, in continuing to employ these policies in violation of its legal
obligations, ODOT has acted in an arbitrary and capricious manner and it has, thus, abused its
discretion as a public department of the state of Ohio.

58. Plaintiff Harper, as an unsuccessful subcontractor, and Plainiiff OCCA, as a trade
association representing Plaintiff Harper, among others, have been and continue to be directly
impacted by the above-described ODOT policies and practices and, thus, a justiciable
controversy exists. Plaintiffs have a legal interest in the controversy, and declaratory relief from
this Court will resolve this controversy and eliminate uncertainty as to the legality of the specific
ODOT policies and actions at issue in this case.

69.  As alleged herein, a real, substantial, and immediate controversy is presented
regarding the rights, duties, and liabilities of the parties. Plaintiffs therefore request declaratory
judgment from this Court pursuant to Civil Rule 57 and Section 2721.01 et seq., of the Revised
Code that (a) ODOT is obligated to select the pavement design alternative that is the lowest
competent and responsible bidder; (b) ODOT’s unilateral asphalt price adjustment and its failure
to account for such adjustment as part of the LCCA process are illegal and invalid, inasmuch as
they violate the Ohio Revised Code with respect to consideration of overall long-term costs of
pavement materials as part of the bidding and contracting processes; (¢} ODOT’s unilateral
asphalt price adjustment and its failure to account for such adjustment as part of the LCCA
process are invalid because they are illegal and/or violate Ohio public policy as reflected in the
above-described legislative mandates; (d) ODOT’s unilateral asphalt price adjustment and its

failure to account for such adjustment as part of the LCCA process constitute an abuse of
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ODOT’s administrative discretion, and for this additional reason, they are invalid; and (e)
identification of the lowest competent and responsible bidder for projects where there is a paving
component requires a LCCA and a comparison with the LCCA for alternative pavement designs.

COUNT TWO

(Declaratory And Injunctive Relief As To The lllegality and Invalidity of the
Asphalt Portion of the Wilmington Bypass Contract)

70.  Plaintiffs reallege the foregoing paragraphs as if fully rewritten herein,

71.  As set forth above, the LCCA analysis and bid consideration policies and
processes ODOT employed in ultimately selecting the pavement alternative for the Wilmington
Bypass project are both illegal and contrary to Ohio public policy.

& ODOT fatled to account for asphalt price increases in its LCCA
calculations for the Wilmington Bypass project.
. ODOT failed to account for long-term cost savings of concreté in its
analysis of the actual bids it received.
s ODOT selected the alternative that was more expensive and less durable.
In each of these respects, both individually and collectively, ODOT failed to fulfill its obligations
under Ohio law (and to the Ohio taxpayers).

72.  As a result, the asphait aspect of the Wilmington Bypass contract awarded to
Defendant Wagner is illegal and contrary to Ohio public policy, and that portion of GDOT’s
award constituted an abuse of ODOT’s administrative discretion.

73.  In addition, ODOT’s imposition of unequal specifications on concrete and asphalt
bidders, and its failure to consider the life cycle costs upon receipt of the actual b.ids (where such
costs actually favored concrete by a wide margin), reflects an arbitrary and capricious, and

unjustified exercise by ODOT of its administrative authority. As a result, its decision to award
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the asphalt alternative on the basis of such unequal specifications constituted an abuse of its
discretion.

74. As alleged herein, a real, substantial, immediate, and justiciable controversy is
presented regarding the rights, duties, and labilities of the parties with respect to the asphalt
portion of the Wilmington Bypass contract. Plaintiffs therefore request declaratory judgment
from this Court pursuant to Civil Rule 57 and Section 2721.01 et seq., of the Revised Code that
the asphalt aspect of the Wilmington Bypass contract is void because it is illegal, contréry to
public policy, and constitutes an abuse of ODOT’s discretion.

75.  Plaintiffs are also entitled to an order temporarily and permanently restraining and
enjoining enforcement of the void asphalt portion of the Wilmington Bypass contract because it
is illegal and constitutes an abuse of ODOT’s discretion.

COUNT THREE

(Violation Of Equal Protection Clause)

76.  Plaintiffs reallege the foregoing paragraphs as if fully rewritten herein.

77. Fér purposes of ODOT’s LCCA calculations and consideration of alternative
bids, asphalt and concrete are similarly situated because they constitute directly competitive
pavement products and are substitutes for purposes of ODOT’s pavement selection process.

78. For purposes of its LCCA and bid analysis policies and procedures, however,
ODOT classifies these similarly situated products and the contractors that supply them
differently in applying a price adjustment only to asphalt and in failing to account for the asphalt
price adjustment as part of its LCCA calculations.

79.  As aresult of the different classifications of similarly situated competitors, ODOT

evaluates the future cost of asphalt on the basis of an artificially low price calculation and asphalt
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contractors are able to submit artificially low bids. Concrete contractors, on the other hand, are
not afforded the same opportunity, These built in advantages have enabled asphalt to retain its
dominance as the pavement type of choice for ODOT, at the expense of concrete and other
similarly-situated pavement products and industries. ODOT further fails to apply an LCCA in
identifying the lowest competent and responsible bidder. This failure further arbitrarily favors
asphalt suppliers and contractors.

80.  There is no rational justification for ODOT’s disparate treatment of similarly
situated and substitute pavement products and indusiries.

81.  In addition, as part of its systematic practice of favoring asphalt over concrete,
ODOT has exhibited intentional and purposeful discrimination against concrete and other
pavement alternatives rooted in an institutional bias in favor of asphalt. The badges of this
intentional discrimination include ODOT’s unilateral price adjustment for asphalt, ODOT’s
failure to account for the price adjustment as part of the LCCA process, and in the unequal
specifications imposed on the asphalt and concrete alternatives as part of the Wilmington Bypass
project bidding process.

82. ODOT’s unlawful, disparate treatment of concrete and asphalt competitors, and
its intentional bias in favor of asphalt and intentional discrimination against concrete violate the
equal protection clause of Chio’s constitution, Art. [ § 2.

WHEREFORE, Plaintiffs demand judgment against Defendants as follows:

A. An order declaring:

(1) That ODOT is obligated to select the payment design alternative that is the

lowest competent and responsible bidder;
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(2)  That ODOT’s unilateral asphalt price adjustment and its failure to account
* for such adjustment as part of the LCCA process are illegal and invalid, inasmuch as they violate
the Ohio Revised Code with respect to consideration of overall long-term costs of pavement
materials as part of the bidding and contracting processes;

(3)  That ODOT’s unilateral asphalt price adjustment and its failure to account
for such adjustment as part of the LCCA process are invalid because they are illegal and/or
violate Oh;o public policy as reflected in the above-described legislative mandates;

(4 That ODOT’s unilateral asphalt price adjustment and its failure to account
for such adjustment as part of the LCCA process constitute an abuse of ODOT’s administrative
discretion, and for this additional reason, they are invalid;

(5) That identification of the lowest competent and responsible bidder for
projects where there is a paving component requires an LCCA and a comparison with the LCCA
for alternative pavement designs; and

(6) That the asphalt aspect of the Wilmington Bypass contract is void because
it is illegal, contrary to public policy, and constitutes an abuse of ODOT’s discretion.

B. Temporary, preliminary, and permanent injunctive relief:

(1) Restraining and enjoining Defendants and their agents, servants, employees,
attorneys, and those in active concert or participation with them from executing, implementing,
and/or enforcing the asphalt portion of ODOT’s Wilmington Bypass contract between ODOT
and Defendant Wagner;

(2) Restraining and enjoining Defendant ODOT and its agents, servants,

employees, attorneys and those in active concert or participation with it from awarding any other
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contract for a project with a paving component unless the actual bid prices received are assessed
pursuant to an LCCA and compared with the LCCA for alternative pavement designs; and
(3) Requiring ODOT to select the concreta alternative for the Wilmington Bypass

project.

C Respectfully sub thf,

191] wn H. 1 m.ie, Jr. (0042679)
n W. Zeiger (0010707)
Christopher J. Hogan (0079829}
ZEIGER, TIGGES & LITTLE LLP
3500 Huntington Center

41 South High Street

Columbus, Ohio 43215

(614) 365-9900

(614} 365-7900

little@@litohio.com
zeiger(@litohio.com
hogan@litohio.com
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Attorneys for Plaintiffs

999-999: 188032
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