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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Second District, Mont-
gomery County.
Debra M. ZWEBER, Plaintiff-Appeilant,
V.
MONTGOMERY COUNTY BOARD OF ELEC-
TIONS, et al., Defendanis-Appellees,
No. 10305,

Decided April 25, 2002,

After trial court denied political candidate's request
for declaratory and injunctive relief regarding
county board of elections’ and Secretary of State's
refusal o recognize candidate's party and to place
her name on the primary ballot as that party's can-
didate, candidate appealed. The Court of Appeals,
Montgomery County, held that statute that desig-
nated a newly formed political party as a “minor
political party” for not less than 12 months did not
extend the life of a such party that was extinguished
under another statute for failure to obtain a minim-
um percentage of votes in a general election.

Assignments of error overruled, judgment affirmed.
West Headnotes
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144 Elections
144V] Nominations and Primary Elections
144k i21 Party Organizations and Reguia- tions
1441211 k. In General. Most Cited
Trial court properly concluded that first statute that
provided that a newly formed political party shall

be known as a “minor political party” until the time
of first election for governor or president which oc-
curs not less than 12 months after formation of
party did not extend the life of a political party that
was extinguished under other provision due to its
failure to obtain five percent of votes in an election
for govemnor or president; first statute merely desig-
nated new party as a minor party, and provided that
such party may not elevate itself as an intermediate
or major party until such election at which time
narty's status would be determined by percentage of
clection  votes  achieved. R.C.  3501,01(F),
3517.01(A).
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361k223 Construction with Reference to
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Cases
A well-recognized principle of statutory constroc-
tion requires Court of Appeals to construe fwo
seemingly conflicting statutes, when possible, to
give effect to both.
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361V Construction and Operation
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Debra M. Zweber, Kettering, OH. plaintiff-appel-
lant, pro se.

Victor Whisman, Atty Reg. # 0008033, Dayton,
OH, for defendant-appelice Montgomery County
Board of Elections.

Elizabeth Luper Schuster, Atty Reg. # 0068022,
Assistant Attorney General, Chief Counsel's Staff,
Columbus, OH, for defendant-appeliee Chio Sec-
retary of State.

PER CURIAM.

*1 Debra M. Zweber appeals pro se from the trial
court's denial of her request for declaratory and in-
junctive relief regarding her right to be placed on
the May 7, 2002, primary ballot as a Liberfarian
Party candidate. In its April 1, 2002, ruling, the trial
court held that the Montgomery County Board of
Elections and the Ohio Secretary of State, the ap-
pellees herein, were not required fo recognize the
Libertarian Party as an existing political party in
Ohio or to place Zweber's name on the upcoming
primary bailot as a Libertarian Party candidate for
the office of Montgomery County Commissioner.
On appeal, Zweber argues that the Libertarian Party
is a viable political party under Ohio law. As a res-
ult, she insists that the appellees are obligated to re-
cognize the Libertarian Party and to place her name
on the primary ballot as a candidate of that party.

The parties agree that resolution of Zweber's appeal
requires an interpretation of Chio clection law, spe-
cifically R.C. 3501.01(F) and R.C. 3517.01{A), in

light of stipulated facts. In her four assignments of
error, Zweber argues that the trial court misinter-
preted these two statutes and, as a result, erred in
denying her request for declaratory and injunctive
relicf ™ Ag a means of analysis, we first will set
forth the stipulated facts upon whick the trial court
based its decision. We then will address the opera-
tion of R.C. 3501.01(F} and R.C. 3517.01{A} in the
context of the stipulated facts.

FN1. In her first assignment of error,
Zweber contends that “[t]lhe trial court
erred in holding that Ohio Revised Code §
3501.01{F} only classifies political parties

http://web2. westlaw.com/print/printstream.aspx 7rs= WLW8.1 l &destination=atp&prit=HTMLE...

into categories.”In her second assignment
of error, Zweber argues that “[tlhe trial
court erred in holding that Ohio Revised
Code § 3517.01{A) is the exclusive statute
for the determination of the formation and
existence of a political party.”In her third
assignment of error, Zweber claims “[tlhe
trial court erred in denying the request for
declaratory judgment”In her final assign-
ment of error, she contends “ftihe frial
court erred in denying the request for in-
Junctive relief.”See Appellant's Brief at 3.

I. Stipulated Facts

The Libertarian Party qualified as a pelitical party
on November 8, 1999, having filed on that date
with the Chio Secretary of Staie at least the requis-
ite number of signatures required to become a
newly formed political party under Ohio law. Many
peopie filed declarations of candidacy throughout
the state for nomination to various federal and state
offices in the March 7, 2000, primary election as
candidates of the Libertarian Party and were so des-
ignated on the ballot. The Libertarian Party also ran
joint candidates for president and vice president in
the generai election on November 7, 2000, Those
candidates received 13,475 votes, which is 0.3% of
the total votes cast at that election. This election oc-
curred less than twelve months after the qualifica-
tion of the Libertarian Party as a newly formed

mahitinal marty yvindar Mhis Taw
FORCar party UNaer Ll aWw.

On February 5, 2002, the Secretary of State sent all
County Boards of Elections Directive 2002-02, re-
minding them that the Democrat and Republican
Parties are the oaly two parties recognized in Ohio
at this time. The Directive further stated that: “No
declaration of candidacy or nominating petition
should be certified by board members as a valid pe-
tition if it seeks to nominate a person as a candidate
of a political party that is not recognized in Ohio.”

Zweber filed her Declaration of Candidacy and Pe-
tition for the nomination of the Libertarian Party for
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Montgomery County Commissioner with the Mont-
gomery County Board of Elections on February 11,
2002. On February 27, 2002, the Montgomery
County Board of Elections decided not to certify
Zweber's Declaration of Candidacy and Petition for
the nomination of the Libertarian Party for Mont-
gomery County Commissioner. This decision was
based solely on the finding of the Montgomery
County Board of Elections, in concurrence with
Secretary  of State Direclive 2002-02, that the
Libertarian Party is not a recognized political party
in Ohio at this time. The Montgomery County
Board of Elections indicated that the petition other-
wise would have been certified.

II. Analysis

*2 {1] As noted above, resolution of Zweber's ap-
peal requires us to interpret R.C. 3501.01(F) and
R.C. 3517.01(A) in the context of the foregoing
stipulated facis. Section 3561.01(F) provides that
the phrase “political party” means “any group of
voters meeting the requirements set forth in section
3517.01 of the Revised Code for the formation and
existence of a political party,”™With one excep-
tion that will be discussed imfra, it then divides
“political parties” into three categories, depending
upon the votes a party's candidate received in the
last election for president or governor. Specifically,
R.C. 3501.01(F) reads as follows:

| neg  +h
I

i)
N

1N,

We will
¥ H

Aian ano v
VO Wil (IBCUSs wnlhl J

q
infra in our analysis of R.C. 3517.01.

{1} “Majer political party” means any political
party organized under the laws of this state
whose candidate for governor or nominees for
presidential clectors received no less than twenty
per cent of the total vote cast for such office at
the most recent regular state election.

(2} “Intermediate political party” means any
political party organized under the laws of this
state whose candidate for governor or nominecs
for presidential electors received less than twenty

http://web2. westlaw.com/print/printstream.aspx 7rs= WL W8, 11 &destination=atp& prft=HTMLE...

per cent but not less than ten per cent of the total
vote cast for such office at the most recent regu-
lar state election.

(3) “Minor political party” means any political
party organized under the laws of this state
whose candidate for governor or nominees for
presidential electors received less than ten per
cent but not less than five per cent of the total
vote cast for such office at the most recent regu-
lar state election or which has filed with the sec-
retary of state, subsequent to any election in
which it received less than five per cent of such
vote, a petition signed by qualified electors equal
in number to at least one per cent of the total vote
cast for such office in the last preceding regular
state election, except that a newly formed politic-
al party shall be known as a minor political parey
until the time of the first election for governor or
president which occurs not less than pwelve
months subseguent to the formation of such party,
ajter which election ihe status of such party shafl
be determined by the vote for the office of gov-
ernor or president,

R.C. 350L01(F)1), (2) and (3) (emphasis ad-
ded).

The other relevant portion of Ohio election law,
R.C. 3517.01(A), sets forth the requirements for
formation and continuation as a political party. It
provides as follows:

(A) A political party within the meaning of
Title XXXV [35] of the Revised Code is any
group of voters that, at the most recent regular
state election, polled for its candidate for gov-
emor In the state or nominees for presidential
electors at least five per cent of the entire vote
cast for that office or that filed with the secretary
of state, subsequent to any election in which it re-
ceived less than five per cent of that vole, a peti-
tion signed by qualified electors equal in number
to at least one per cent of the total vote for gov-
ernor or nominees for presidential electors at the
most recent election, declaring their intention of
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organizing a political party, the name of which
shall be stated in the declaration, and of particip-
ating in the succeeding primary election, held in
even-numbered years, that cccurs more than one
hundred twenty days after the date of filing...[f
any political party fails to cast five per cent of
the total vote cast at an election for the office of
governor ar president, it shall cease to be a polit-
ical party.

*3 R.C. 3517.01(A) (emphasis added).

The parties' stipulated facts indicate that the Liber-
tarian Party became a recognized political party in
Chio on November 8, 1999, under the second meth-
od set forth in R.C. 3517.01(A). On that date, a
group of voters made the requisite filing with the
Secretary of State. Thereafter, Libertarian Party
candidates participated in both the March 7, 2000,
primary election and the November 7, 2000, gener-
al election, which occurred just less than twelve
months after the Libertarian Party's formation in
Ohio. Although the Libertarian Party gamered only
0.3% of the votes cast in the November 7, 2000,
general election, m«eber argues that it rvmams in
existence today as a “minor political party.” In sup-
port, she relies on the last sentence of R.C.
3301.01(FH3), which, as noted above, provides
“that a newly formed political party shall be known
as a minor political party until the time of the first
election for governor or president which occurs not
less than twelve months subsequent to the forma-
tion of such party, after which election the status of
such party shall be determined by the vote for the
office of governor or president."Because the
November 7, 2000, general election did occur less
than twelve months subsequent to the formation of
the Libertarian Party, Zweber insists that the party
remains viable, notwithstanding R.C. 3517.01(A),
which states that “[i]f any political party fails to
cast five per cent of the total vote east at an election
for the office of governor or president, it shall cease
to be a political party "Not surprisingly, the ap-
pellees rely on section 3517.01(A) to argue that the
Libertarian Party ceased to exist on November 7,

2000, when it did fail to cast five per cent of the
total vote in the general election held that day.

[23[3] Upon review, we find Zweber's argument to
be unpersuasive, and we agree with the trial court's
and the appellees' interpretation of the foregoing
statutes, A weil-recognized principle of stattory
construction requires us to construe {wo seemingly
conflicting statutes, when possible, to give effect to
both, See, o8, Gahanna Jefferson Local School
Dist. Bd of Educ v Zoino (2001), 93 Ohie St.3d
231, 234, 754 N.E.2d 789. We note too that “[ajll
statutes pertaining to the same general subject mat-
ter must be read in pari materia.” Hughes v. Ohio
Bur, of Motor Vehicles {19973, 79 Ghio St.3d 305,
308, 681 N.EZ2d 430. In accordance with these
principles, the trial cowrt properly construed R.C.
350L01F) and R.C. 3517.0HA) in the only way
that aveids an irreconcilabie conflict and gives ef-
fect to both provisions as written.

As noted above, R.C. 3501.01(F) provides that the
phrase “political party” means “any group of voters
meeting the requirements set forth in  section
351781 of the Revised Code for the formation and
existence of a political party.”In  turn, R.C.
3517.01(A) provides that a viable political party
comes into existence upon the requisite filing with
the Secretary of State. Notably, R.C. 3517.01(A)
also provides that a political party “shall cease to be
a political party” if it fails to receive five per cent
of the total vote cast at an election for the office of
2OVYemor or prCSELu.«ul In our 'v'{va the Libertarian
Pmy came into existence en November 8§, 1999,
when it made the requisite filing, and it ceased to
be a political party on November 7, 2000, when it
failed to receive five per cent of the vote in the gen-
eral election held that day. This conclusion is con-
sistent with the plain language of R.C. 3517.01(A).

*4 The foregoing conclusion also is easily reconcil-
able with the portion of R.C. 3501.01(F) upon
which Zweber relies. As an initial matter, we note
that section 3501.01(F) itself explicitly references
the requirements for the formation and existence of
a political party found in R.C. 3517.01(A). Tt then
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categorizes existing political parties based om the
per cent of the total voie their candidates received
ai the most recent general election. If a party's can-
didate received at least twenty per cent of the vote
at such election, then it is a “major political party.”
If a party's candidate received at least ten per cent
but less than twenty per cent of the sotal vote at
such election, then it is an “intermediate political
party.” If a party's candidate received at least five
per cent but less than ten per cent of the total vote
at such election, then it is a “minor political party.”
R.C. 350L.01(F)(1), (2) and (3).

The portion of section 3501.01(F) upon which
Zweber relies merely provides an exception to the
foregoing categorization of political parties. It
provides that “a newly formed political party shall
be known as a minor political party until the time of
the first election for governor or president which
occurs not less than twelve months subsequent to
the formation of such party, after which election the
status of such party shail be determined by the vote
for the office of governor or president.”Under this
exception, the Libertarian Party would have re-
mained a “minor political party” after the Novem-
ber 7, 2000, general election even if it had garnered
one-hundred per cent of the vote that day. This is so
because the November 7, 2000, general election oc-
curred slightly less than twelve menths subsequent
to the formation of the Libertarian Party. In other
words, under the exception cited by Zweber, a
newly formed party cannof elevate itself to an
“intermediate political party” or to a “major politic-
al party” until it performs sufficiently well in a gen-
eral election held at least twelve months after its
formation.

If the Libertarian Party had received at least five
per cent of the total vote on November 7, 2000, it
certainly would have remained a viable political
party under R.C. 3517.01(A). It did not do so,
however. As a result, under section 3317.01(A) it
ceased to be a political party on that day. Constru-
ing the language of R.C. 3501.01(F) upon which
Zweber relies to produce a contrary result would re-
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quire  section 330100} to “mump” section
3517.01(A), and it would bring the two statutes, as
written, into irreconcilable conflict, We decline to
adopt such a reading of Ohio election law, particu-
larly when the two statutes may be reconciled in a
way that gives effect to the plain language of both v

FN3. In her appellate brief, Zweber sug-
gests that our interpretation of R.C.
3501.01(Fy and R.C. 3517.01{A) unlaw-
fully infringes on the First Amendment
rights of individuals who wish to form a
pelitical party. She cites absolutely no leg-
al authority, however, to sapport the pro-
position that our reading of the two statutes
violates the Constitution,

In short, the trial court properly concluded that sec-
tion 3501.01(F)3)“does not extend the life of 2
political party which has been extinguished by §
3517.01(A)" Accordingly, the trial court properly
denied Zweber's request for declaratory and in-
junctive relief regarding her right to be placed on
the upcoming primary ballot as & Libertarian Party
candidate. In light of this conciusion, we need not
address the parties' altemative arguments regarding
the doctrines of laches and estoppel.

[i1. Conciusion

*5 Based on the reasoning and citation of authority
set forth above, we hereby OVERRULE Zweber's
assignments of error and AFFIRM the judgment of
the Montgomery County Court of Common Pleas.

WOLFF, PL, BROGAN and FAIN, JJ., concur,

Ohio App. 2 Dist. . 2002,
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