COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

OHIO CONCRETE CONSTRUCTION
ASSOCIATION, et al., : Case No. 08 CVH 09 13867

V8.

Plaintiffs, : Judge Schneider

OHIO DEPARTMENT OF

TRANSPORTATION, et al.,

Defendants.

BENCH MEMORANDUM REGARDING PLAINTIFFS’ STANDING

Tenth District authority makes clear that both Plaintiffs have standing to assert their

respective claims in this case, including their claims for injunctive relief. See State ex rel.

Connors v. Ohio Department of Transportation, 8 Ohio App. 3d 44 (16" Dist. 1982) (Exh. A).

Under Connors, a copy of which is attached as Exhibit A, all of the following have standing to

challenge ODOT s bidding and awarding of public contracts by asserting claims for declaratory

and injunciive relief’
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Subcontractors who “submit price quotations to the general contractors.” 1Id. at
46. Such standing exists because a public entity’s abuse of discretion/wrongtul
conduct “threatenf]s [such] subcontractors with a loss of a percentage of the
construction dollar ... Jand il also] removes them from competing for a
percentage of the construction funds involved.” Id.

A trade organization whose “members sought to obiain work as subconiraciors
on_[the] project/]”. 1d. at 44, Syliabus § 2 (emphasis added). A trade
organization has standing even where only one of its members would have
standing to challenge the bidding process at issue. Id. at 47 (quoting Warth v.
Seldin, 422 U.S. 490, 511 (1575)).

A subcontractor who sought to obtain work on a project, and a trade organization
of which such subcontractor is a member, which are Ohic taxpayers. 1d. at 44, 47.
Such subcontractors, and the trade associations that represent them, have a
“special interest” in the bidding process, and as a result, are presumed to suffer



“direct pecuniary injury” as a result of “the award of public contracts in violation

of statutory requirements that such award must be made to the lowest bidder ....”
14 at 47

Here, all three of these bases for standing exist. First, Plaintiff The Harper Co.
(“Harper™) sought to obtain work on the Wilmington Bypass project as a pavement
subcontractor. And Harper submitted its price quotations for the project to Defendant E.S.
Wagner, the winning gene
Association (“OCCA™) is an Ohio trade organization of which Harper is a member. Third,
Harper, as an Ohio Corporation that does business in Ohio, as well as the OCCA, are Ohio
taxpayers who have suffered special injury as a result of Harper’s inability to obtain work on the
Wilmington Bypass project as a concrete pavement subcontractor.

A
As a result, under Connors, Plaintiffs have s’s7/nding to assert all of their ciaims in this
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State ex rel. Connors v. Ohio Dept. of Transp.
Ohio App., 1982,

Court of Appeals of Ohio, Tenth District, Franklin
County.
The STATE, ex rel. CONNORS et al., Appellants,

OHIG DEPT. OF TRANSPORT ATION et al, Ap-
pellegs, Iy

FN* A motion o certify the record to the
Supreme Cowt of Ohio was overruled on
January 26, 1983 (case No. 82-1787).

Oct. 21, 1982,

Action was brought against Department of Trans-
portation and its director seeking declaratory and
injunctive relief against performance of construc-
tion contract confaining provision requiring fixed
percentage of subcontracting to be given only fo
minority contractors. The Court of Common Pleas,
Franklin County, found that plaintiffs lacked stand-
ing and entered judgment accordingly, from which
appeal was taken, The Court of Appeals, Straus-
baugh, ., held that: (1) suit was not barred by sov-
ereign immunity; (2) subcontractors who bid on the
contract had standing, as did contractors' associ-
ation; and (3) that plaintiff taxpayers alse had
standing,

Reversed and remanded.
West Headnotes
F1] States 360 €+=191.9(2)

360 States
360V1 Actions
360k 191 Liability and Consent of Staie to Be
Sued in General
360k 191.9 Particular Actions
360Kk191.9(2) k. Declaratory Judgment.
Most Cited Cases
{Formerly 360k191(1.20))
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Action against Department of Transportation and
its director seeking declaratory and injunctive relief
from performance of highway construction contract
containing an allegedly invalid bid condition deal-
ing with minority business enterprises was not
barred by doctrine of sovereign immunity. R.C. §
5525.01.

[2] Highways 260 €=2113(1)

200 Highways
200V Construction, Improvement, and Repair
200k111 Work of Construction or Repair
200k113 Contracts

200k113(1) k. In General. Most Cited
Cases
Contractors who bid on highway construction con-
tract had standing fo chalienge bidding requirement
that fixed percentage of subcontracting tc be given
only to minority contractors. R.C. § 5525.01.

13] Declaratery Judgment 118A €=0202

118A Declaratory Judgment
118ATlE Proceedings
TTRAMI(C) Parties
F18Ak292 k. Interest in Subject Matter.
Most Cited Cases
Contractors' association had standing to bring ac-
tion against Department of Transportation and its
director seeking declaratory and injunctive relief
from performance of construction contract contain-
ing an allegedly invalid bid condition dealing with
minorify business enterprises. R.C. § 5525.01.

[4] States 360 ©=2168.5

360 States

3601V Fiscal Management, Public Debt, and Se-
curities

360k168.5 k. Rights and Remedies of Tax-

payers. Most Cited Cases

(Formerly 360k1681/2)
Absent statutory authorization for taxpayer suits, a
taxpayer, to have standing, must have some special
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455 N.E.2d 1331
8 Chio App.3d 44, 435 N.E.2d 1331, 8 O.B.R. 47

interest by reason of which his own property rights
are placed in jeopardy.

[5] Declaratory Judgment 118A €0292

118A Declaratory Judgment
i 1A Proceedings
118AHKC) Parties
118Ak292 k. Interest in Subject Matter.
Maoast Cited Casges

v dl

Although highway construction project was funded
by funds derived from state gasoline sales tax, mere
paying of taxes did not give faxpayers standing to
maintain action against Department of Transporta-
tion seeking declaratory and injunctive relief from
performance of construction contract containing al-
legedly invalid bid condition; however, each tax-
payer otherwise had a special interest in having
contract awarded to lowest bidder, as required by
statute, necessary for maintaining a taxpayer action.
R.C. § 5525.01.

** 1331 Svllabus by the Cowrt

*44 1. An action against the Ohio Department of
Transportation and its director seeking declarvative
and injunctive relief from performance of a con-
struction coniract containing an allegedly invalid
bid condition dealing with minority business enter-
prises is not barred by the doctrine of sovereign im-
munity.

2. The following have standing to bring the above
action:

(a) a confractors association whose members -

either are qualified to bid with the department
and who did bid on such construction projects,
or whose members- sought to obtain work as
siibcontractors on such. projects;

(b -contractors qualified to. bid on écpartment-'

projects who purchased plans  and who did bld

as.prime coniractofs;

(c). contractors c;uahfzed to bid of: ciepartment
. projects. who. purchased plans - **1332 -and

sought to obtain contacts as subcohtiactors;
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Knepper, White, Arter & Hadden and Roger L.
Sabo, Columbus, for appellants.

William J. Brown, Atty. Gen., Donald J. Guittar,
Perry R. Silverman and Halstead L. Stettler, Asst.
Attys, Gen,, for appelices,

*45 STRAUSBAUGH, Judge.

This is an appeal from a judgment of the Court of
Common Pleas of Franklin County finding that
plaintiffs had no standing to seek declarative and
injunctive relief. Plaintiffs had sought to enjoin the
defendants, Ohio Departmem of Transportation and
its Director, David L. Weir, from performance of a
construction coniract confaining a provision requir-
ing a fixed percentage of subcontracting to be given
only to minerity contractors.

Plaintiffs set forth the following assignment of er-
ror:

“In an action to enjoin consiruction of a proiect by
the Ohio Department of Transportation containing
an invalid bid condition dealing with minority busi-
ness enterprises, the Court of Common Pleas erred
in concluding that ali of the following lacked stand-
ing to seek declaratory and injunctive relief:

“(1) A contractors association whose members
gither are qualified to bid with the Department and
who did bid on such projects, or whose members
sought fo obtain work as subcontractors on such
projects;

“(2y Contractors qualified fo bid on Department
projects who purchased plans and who did bid as
prime contractors;

“(3) Contractors qualified to bid on Department
projects who purchased plans and sought to obtain
o0m rapis as Snkr-nn{‘ranfqv‘cﬁ

LU WL

“(4) Taxpayers of the State of Ohio who are spe-
cially affected by the bid conditions.”

© 2008 Thomson Reuters/West. No Claim to Orig, US Gov, Works,
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The  Ohio  Department of  Transportation
(hereinafter “ODOT™} is in charge of the construc-
tion, maintenance and repair of the state highway
systern in Ohio. Pursuant to statute, such work is
generally done pursuant to competitive bidding by
private coniractors.

In order to qualify to bid on ODOT projects, a con-
tractor, prior to bidding, must qualify both finan-
cially and also as to the equal employment oppor-
tanity regulations. ODOT has issued rules and reg-
ulations regarding the requirements to qualify for
bidding. The requirements include a financial state-
ment, an experience questionnaire and submission
of audited financial statements. ODOT also has a
“short form” application for utilization of contracts
up to $150,000 in amount. Funding for ODOT
projects often involves both state and federal dol-
lars. The Federal Highway Association (hereinafter
“FHWA”) imposes cerfain requirements upon the
state, including employing minorities.

There are no federal regulations that require an ab-
solute percentage of minority subcontractors. A part
of the contract specifications for Project No. 207
included a proposal never before found in an
ODOT project. The specifications for this project
imposed an absclute requirement that two percent
of the awarded value of such contracts be subcon-
tracted te minority contractors qualified to bid with
ODOT. The bid proposal issued for Project No. 207
was issued by ODOT in March 1977. The bid pro-
posal required that prime contractors submit sealed
bids on the project which were to be opened by
ODOT on March 22, 1977, Plaintiffs obtained a
temporary resfraining order from the frial court pre-
venting the opening of any bids. To date, the bids
have not been opened.

1f the bidder who received the contract did not meet
the mandatory two-percent requirement, the con-
tractor was subject to default termination for its
failure to do so. No formal rulemaking procedures
were foilowed by ODOT which authorized it to
proceed with this mandatory two-percent require-
ment.
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*%1333 Contracts are awarded on the basis of com-
petitive bidding to the lowest qualified bidder. R.C.
5525.01. Plaintiffs claim that the mandatory re-
quirement relating to a fixed percentage of subcon-
tracting to be given only to minority contractors ad-
opted by ODOT is illegal based first, on the depart-
ment's Jack of statutory authority to issue such a re-
gquirement;*46 second, on the lack of a record to
support the conclusion that such a requirement was
necessary; and third, on the failure to comply with
the rulemaking requirements of the Revised Code.
The legality of these regulations is a question re-
garding the merits, which the trirl court never
reached.

The trial court issued findings of fact and conclu-
sions of law wherein the court stated that the first
and foremost question was the issue of standing of
the plaintiffs to bring the action. The court ruled
that the only plaintiffs who would possibly have
tad their interests infringed were those who submit-
ted bids for Project No. 207. While the court spe-
cifically found that two of the plaintiffs were mem-
bers of the Ohio Coniractor's Association who pur-
chased plans and bid upon the project, the court dis-
missed the complaint for lack of standing based
upon the motion that none of the plaintiffs had sub-
mitted a bid on this projsct.

[11 The defendants claim that declaratory and in-
junctive relief are barred by the doctrine of sover-
eign immuraty. In dmerican Life & Ace Ins. Co, v,
Jomes (1949), 132 Ohio St 287, at 288, 89 N.E.2d
301 140 Q.0. 326}, the Supreme Court held in the
fourth paragraph of the syllabus:

“An action against the administrator of a state bur-
gau for a declaratory judgment pronouncing the
rights, status or other legal relations of the plaintiff
with reference to a statute is not an action against
the state, even though other incidental relief is

granted.”

The court in American Life noted that if a citizen
lacked standing in such a case, the citizen would be
helpless no matter how unlawful, oppressive or out-

© 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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rageous the conduct of a state official might be. The
court in this regard stated:

“As we have suggested, if the instant action were
simply an action for the recovery of money there
would be some plausibiiity in the argament that it
was an action against the state and, therefore, not
permitted, but assuredly an action against a stale
employee to determine rights, Hability or status is
not prohibited becanse that emplovee happeng to be
the head of one of the admxuxstratwe b(}ards of the
state. If it were otherwise it would mean that one
could not mandamus a state officer to perform u
clearly mandarory duty or one could not enjoin him
fram committing a patent and outrageously illegal
act. A private citizen in such case would be helpless
from unlawful, oppressive and outrageous conduct
of a state official” Id, 152 Ohio 8t at 299, 89
N.E.2d 301 (Emphasis added.)

This court has recognized the validity of American
Life in State ex rel. Ferguson, v. Shoemaker (1975),
45 Ohio App.2d 83, 341 N.E.2d 311 [74 0.0.2d
091 See, also, Riviere, D.D.S., Inc v, State
{1976), 49 Ghio App.2d 38, 45, 358 N.E.2d 1384 |2
0.0.3d 120],certiorari denied, 430 U.8. 9216, 97
S.Ct, 1328, 51 L.Ed.2d 5394 (1977); and Mechanical
Contractors Assm. v. State, {1979), No. T9AP-405,
unreported, affirmed (1980), 64 Ohio S1.2d 192,
414 N.E.2d 418 [18 O.0.3d 407]. We find that the
doctrine of sovereign immunity has no applicability
to this appeal.

[2] The principal issue in this case is standing. H is
necessary to individually analyze the entities in-
volved in order to determine whether any have
standing. With regard to the people who made bids,
the findings by the trial court that none of the

plaintiffs actuaily made a bid is contrary to the

evidence, Clearly, the contractors who bid on g
coitract have: standing 10 challenge the hidding re~

quirements In addition, we. find_ that. the sibcon-
fraetem also have staqd,ng "“}\e su mtractors in.,

thx tened the subcontractors with loss of & per-

:'a_ on; ma,y have s;,andmg soie}y 4 the represent

Ehe ODOT requ;rement not only
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'<11 Qqqm ')197 77}1 45} rrmﬂ ”A« that:

of its miembers. * * * The association must- allege
that its members, or any one of them, are suffering
immediate of threatened injury as a result of the
challenged action of the sort that would make out'a
justiciable case had the members themselves
brotight’ suit.. * *.% So''long as this can be éstab--
lished, and s0 long as thé natuire of the claim and of
the relief sought does viot. make the individual parfi-
cipation of each injured party indispensable to
proper. resolution of the cause, the association may
be an appropriate representative of its members, en-
titled to invoke the court's jurisdiction.”

Later, the court, in Hunt v. Washington Apple Ad-
vertising Comm. (1977), 432 U.S. 333, 343, 97
S.Ct. 2434, 2441, 53 L.Ed.2d 383, reviewed Warth
and stated:

“Thus we have recognized that an association has
standing to bring suit on behalf of its members
when {a) its members would otherwise have stand-
ing to sue in their own right; (b) the interests it
seeks to protect are germane to the organization’s
purpose; and (c) neither the claim asserted nor the
reiief requested requires the participation of indi-
vidual members in the lawsuit,”

In-—this -case; the members- of - the association . are
threatened with Joss. of bids. through the exclusion
from a percentage of the construction dollars for the
project involved. The association seeks to protect
its members from being deprived of an opportumty
to fairly bid on such projects. Furthermore, there is

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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[41f5] Finally, we must determine whether the tax-
payers in this suit have standing to bring this ac-
tion. When, as in this case, there is no statutory au-
thorization, the taxpayer musi satisfy the standard
set forth as stated in the first paragraph of the syl
iabus in Stare ex rel Masterson, v. Ohio Racing
Commission (19543, 162 Ohio St 366, 123 N.E24
1 [35 0.0, 2157, which provides:

“In the absence of statutory authority, a taxpayer
lacks legal capacity to Institute an action to enjoin
the expenditure of public funds unless he has some
special interest therein by reason of which his own
property rights are placed in jeopardy.”

The project in this case is funded by state and fed-
eral funds. The state funds are derived from the
gasoline sales tax. However, merely paying gasol-
ine taxes does not give these plaintiffs standing un-
der Masterson, which requires that the taxpayers
have a special interest in the public funds involved
in the litigation which thereby prevents the litiga-~
tion of abstract or personal legal propositions. As
stated in 74 American Jurisprudence 2d 190, Tax~
payers' Actions, Section 4:

“It has been stated that in the absence of such a
showing of direct pecuniary injury by the taxpayer;
no justiciable case or controversy would exist, and
that the case would not be decided on the merifs
even if this point were waived in the court below.
However, in some situations such damage or injury
may be presumed, as in the sale of bonds for less
than their par value, in the award of public con-
tracts in violation of statutory requirements that
such award must be made to the lowest bidder, in
the .execution of public: contracts in which a public

officer-has a personal interest, in the execution. of

publ;c contracts in violation of mandatory provi-
gions of a statute respecting such contracts, "o in
the expenditure of funds for an unlawful or uncon-
stitutional purpose.”
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In this case, each of the plaintiffs had the special in-
terest in the bidding discussed, supra, and for this
reason had the special **1335 interest required for
maintaining a taxpayers' action under Masrerson.

Plaintiffs' single assignment of error *48 is sus-
tained, the judgment of the trial cowt is reversed,
and the cause is remanded.

Judgment reversed and cause remanded,
WHITESIDE, P.J., and McCORMAC, I, concur.
Ohio App.,1982.

State ex rel, Connors v. Ohio Dept. of Transp.
§ Ohio App.3d 44, 455 N.E.2d 1331, 8 G.B.R. 47
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