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INTRODUCTION

[TThe provisional ballot envelope shall not be
opened. and the ballot shall not be counted [if]:

4 # *

(iii)  The individual [voter] did not provide. ..
fthe name and signature] required under division
(B)(1) of this section in the affirmation that the
individual executed at the time the individual cast
the provisional ballot.

[R.C. 3505.183(B)(4)(a)iii)
{emphasis added)]

The law could not be more clear: a provisional voter’s “name and signature”
“shafll be included i the written [provisional ballot] affirmation in order for the

be eligible to be counted . . .. ” R.C. 3505 183(BX1)a) (emphasis
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provisior
added). If the “individual [did] not provide” her name and signature, her “provisional

ballot envelope shall not_be_opened, and the bgllot shall not be counted....” R.C.

3505.183(B)(4)a)in) (emphasis added). The General Assembly’s use of “shall” makes

these provisions mandatory; strict compliance therefore is required. State ex rel. Myles,

et al. v. Brunner, 2008 — Ohio — 5097, € 18 (2008).

Nonetheless, iﬁ the absence of relief from this Court, Respondents will open and
count approximately 1,000 provisional ballots cast in Franklin County in the November 4
election that admittedly do not meet these mandatory requirements. Each is missing
either the name or the signature {(or both) that the provisional voter is required to fill-in on
her affirmation. Ignoring the mandate of R.C. 3305.183(B)(4)a)iii) that such ballots

“shall not be opened” and “shall not be counted,” Respondent Brunner has directed the



Respondent Board of Elections to open and count these facially deficient provisional
ballots. Her direction fo do so, based on a post-election request by the campaign of Mary
Jo Kilroy, the Democratic candidate for the 15™ Congressional District, contravenes her
pre-election directive to the contrary and may prove to be determinative of three Franklin
County elections that are currently too close to call, including that in the 15"
Congressional District.  If Respondent Brunner’s directive to open and count ballots the
General Assembly has unequivocally said “shall not be opened” and “shall not be
counted” stands, she will not only taint these contests but also make a mockery of Ohio
election law.

A writ of mandamus compelling Respondents to act consistent with the mandates
of R.C. 3505.183 will correct Respondent Brunner’s errant instructions. Although

Respondents have a clear legal duty to comply with this controlling statute, should this

Court not intervene, they will act directly contrary to it.

ii. ' STATEMENT OF FACTS

A, Provisional Ballots In November 4 Election

Initial unofficial returns from the November 4, 2008 election (the “Election™)
indicate that Republican Steve Stivers leads Democrat Mary Jo Kilroy by nearly 400
votes in the election for the 15" Congressional District seat;’ Democrat Nancy Garland
Jeads Republican Jim McGregor by 783 votes in the 20" House District race; and,
Democrat Marian Harris is 40 votes ahead of Republican Brad Lewis in the 19” House
District (the “Undecided Races™). [November 26. 2008 Consolidated Affidavit of

Matthew M. Damschroder § 2 (“Damschroder Aff’d”).] The outcome of each of these

I zth

Based on later returns from Madison and Union Counties which are also part of the 13
Congressional District, Stivers’ lead over Kilroy has grown to approximately 597 votes as of the date of the
filing of this Brief.



three Undecided Races may be determined by the more than 27,000 provisional ballots
the Board of Elections is now reviewing for eligibillity but which have not vet been
counted. [Id. at 9 2-3.]

A voter 15 allowed to cast a provisional ballot pursuant to R.C. 3505.181 if her
name does not appear in the poll list; she fails to provide required identification at the
polling place on the day of the Election; she previously requested an absentee ballot; and
for other specified reasons. [See also id.] To cast a provisional ballot, a voter is provided
a provisional ballot envelope prepared by the county Board of Elections® and a ballot.
[fd. at9 4, Exhibit A to Damschroder Affd (Franklin County Provisional Rallot
Application).] The envelope sets forth the mandatory written affirmation required of a
provisional voter under R.C. 3505.182 and clearly indicates, in capital letters,

A

underscored, and in bold type, that the provisional ballot voter is obligated to complete
the affirmation by adding both her name and her signature. The envelope states

“CLEARLY PRINT NAME-(REQUIRED)” at the top of the required affirmation and,

under the signature line at the conclusion of the affirmation, indicates “VOTER’S
SIGNATURE-(REQUIRED)Y”  [See Exhibit A to Damschroder Aff’d.]  After

completing the affirmation and providing the required identification information on the

’ Respondent Brunner and lIntervenor attempt to manutacture support for their position by
challenging the form of Provisional Ballot Application used by Franklin County. Their efforts fail for three
separate reasons. First, Respondent Brunner has never issued a directive requiring use of Form 12-B.
{Damschroder Aff'd §21.] Second. use of Form 12-B is not otherwise uniform ameng the counties as
suggested; indeed. Cuyahoga County, while under administrative supervision of Respondeni Brunner
herself, used its own form of provisional bailot application, eschewing Form 12-B. [Damschroder Aff'd
§21.] Third. and most importantly, the Franklin County form of Provisional Ballot Application
iDamschroder Aff'd Ex. A} is consistent in all respects with the sfeirory form of application set forth in
R.C. 3505.182 (“The form of the written affirmation . .. shall be substantially as follows:™). Since the
Franklin County form is “substantially™ as mandated in R.C. 3505.182, the challenges Respondent Brunner
and Intervenor assert to it are nothing but empty and maccurate rhetoric.



provisional ballot envelope, the voter inserts her provisional ballot into it and seals the
envelope. [Damschroder Aff°d §4.]

The affirmation set forth on the provisional ballot envelope, mandated by R.C.
3505.182, is Ohio’s fundamental safeguard against provisional voter fraud. It requires
the provisional voter to “declare, under penmalty of election falsification, that her
application is accurate” and to acknowledge that “knowingly providing false information
is a violation of law and subjects me to possible criminal prosecution.” R.C. 3505.182.
As detailed in the Affidavit of Franklin County Prosecutor Ron O'Brien, this affirmation
is critical to the detection and deterrence of voter fraud. [Affidavit of Ron O Brien; [see
Appendix at Tab 5 (“O’Brien Aff’d).] The provisional voter’s signature is not only a
deterrent to voter fraud but, in its absence, “[flraudulent provisional ballots will not be
able to effectively be prosecuted. .. .” [O’Brien Aff'd at € 6.] Because poll workers are
unlikely to be able to visually identify the culprit among the hundreds of voters passing
through the polling place on election day, the signature on the provisional affirmation
becomes the principle basis of prosecution of those committing election falsification.
[O’Brien Aff’d §7.] Indeed, the recent Frankiin County election fraud prosecution “was
possible only because of expert opinion by a handwriting expert that the offender signed
the fraudulent registration and absentee baliot forms.” [O'Brien Aff'd §7.] “Without a
signature on a provisional ballot form the ability to prosecute fraudulent forms, voters, or
schemes would be virtually impossible.” [O'Brien Affd § 7]

Despite the clarity of the language on the Franklin County provisional ballot
envelope, approximately 1,000 of the provisional ballots cast in Franklin County are

facially deficient. [Damschroder Aff’d 9 9 and 19.] On each, the voter failed to provide



either her name or signature, or both, on the required affirmation or placed her name or
signature on the envelope at an improper location so as to not complete the required
affirmation. If each of these incomplete provisional ballot envelopes that lacks a properly
completed anti-fraud affirmation’ is counted, the criminal sanctions envisioned in R.C.
3505.182 for voter falsification will be eviscerated.

B. Provisional Ballot Vertfication And Couniing

Upon receiving the sealed provisional ballot envelopes, the Board of Elections is
required to use the voter-provided information on the envelope to determine the voter’s
eligibility to cast a provisional ballot. [Id. at § 5] The voter’s information is cross-
checked against the information of the Board of Elections, and of other county Boards of
Elections, to determine eligibility. [Id.] If, upon completing its review, the Board of
Elections determines that a provisional ballot voter is eligible to vote, the envelope is
opened and the ballot is removed. [Id. at g 6.]

To maintain secrecy, the provisional ballot envelope is then separated from the
ballot it contains and the ballot is commingled with all other provisional ballots. [ld.]
Thus, once the envelope is opened, it is impossible to determine the votes of any
particular provisional voter, making an after-the-fact assessment of the appropriateness of
the determination as to the eligibility of any particular provisional voter impossible. [Id.]
Consistent with the Board of Elections’ statutory mandate, disputes regarding the

eligibility of provisional ballots must be resolved before any of the provisional ballot

} A provisional voter must also provide one of the forms of identification verification listed in R.C.

3505 18(AN 1) or, if she cannot do so, must execute an identification affirmation under R.C, 3505, 18(AX4)
and, within ten days after the day of the election, appear at the Board of Elections and “provide . . . any
additional information necessary {o determine . ., {her] eligibility™ . | . to cast the provisional ballot. R.C.
350518 1(AX12) and (BX8). This action does not challenge any provisional baliot on the basis of the
idestifieation affirmation, but is Hmited solely to facially deficient anti-fraud affirmations under R.C
3505185,



envelones are opened and their enclosed ballots commingled. See R.C. 3503.183(D)
{*No provisional ballots shall be counted in a particular county until the board determines
the eligibility to be counted of all provisional ballots cast in that county . . . .).

C. Respondent Brunner’s Post-Election Flip-Flop

On March 31, 2008, well prior to the November 4 election, Brian Shinn, Assistant

General Counsel to Secretary of State Jennifer Brunner, responded to a series of
guestions from the Board of Elections regarding procedures for counting provisional
ballots. [Id. at § 10, Exh. B to Damschroder Aff'd {(e-mail}.] In response to a question
regarding the consequences of a voter’s failure to print her name on her provisional ballot
affirmation even if she signed it, Mr. Shinn was clear that the ballot was defective and
could not be counted:
5y Voter did not print his or her name on column | but
-signed the provisional ballot affirmation statement.
The ballot cannot be counted unless the voter’s name
appears somewhere on the provisional ballot
affirmation envelope written by the voter or a poll
worker. Name AND signature are required by R.C.
3505.183(B)(1)Xa) as stated above.
[Emphasis in original.]

This was consistent with the advice Prosecuting Attorney O’Brien provided,
[Damschroder Aff"d § 12. Exh.D to Damschroder Aff’d (e-mail chain containing
correspondence with Prosecutor’s office)], so the Respondent Board of Llections was
prepared to disqualify as fatally flawed all provisional batlots that did not comply with

Mr. Shinn’s conclusion that “Name AND  signature are required by R.C,

3505.183(B)(1)a). . ..~ [Id.at§ 13.]



Then, on Monday, November 10, after the Board of Elections had released its
initial tallies showing that Democrat Mary Jo Kilroy trailed Republican Steve Stivers by
nearly 400 votes for the 15" Congressional District seat, Respondent Brunner reversed
her position. A lawyer for the Kilroy Committee challenged the Secretary’s pre-election
determination that, under R.C. 3505.181(B)(1)(a), a provisional ballot is ineligible to be
counted unless it contains both the name gnd the signature of the provisional voter on the
anti-fraud affirmation. [Exh. D to Damschroder Aff'd (e-mail chain containing DeRose
g-mail).] The e-mail on behalf of the Kilroy campaign, which was copied to, among
others, Mr. Shinn, went so far as to assert that a provisional ballot must be counted even
if it lacks both the printed name gnd the signature of the provisional ballot voter. [ld.]

Later that same day, Mr. Shinn responded, reversing his prior instruction of
March 31, 2008 that both the “Name AND signature dre required by R.C
3305.183(B)1Xa)....” [Damschroder Aff'd 9 15.] Rather, in response to the Kilroy
campaign request, Mr. Shinn directed the Board of Elections to deem eligible provisional
ballots that do not contain “the voter’s name anywhere on the provisional ballot
envelope” as long as “vour board can determine from the information provided by
checking addresses and the digitized signature in your VR database that the person is
registered to vote, voted in the correct precinc-’z and that the person was not reguired to
provide additional information/id within 10 days. ...” [Exh. D to Damschroder Aff*d (e-
mail chain containing Shinn’s November 10 e-mail).] Mr. Shinn went so far as to
indicate that if a voter's signature is found on the provisional ballot envelope, “but not
necessarily in the correct place{s]” (Le., it is not set forth as the. voter's execution of the

written anti-fraud affirmation), then “the provisional ballot can be counted.” [Id.] In a



Aff’d at § 17; Exh. D to Damschroder Aff’d (e-mail chain containing Shinn’s November
12, 2008 e-mail}.]

Notably, Respondent Brunner's post-election change of view was only
communicated to Franklin County where the three tightly contested Undecided Races
hang in the balance. Inexplicably, she never disclosed her after-the-fact reconsideration

of the requirements of R.C. 3505.183 fo any other county. As a result, Respondent

provisional ballots appears to be unique in all the state and, if effectuated, wili result in
unequal rules being applied to provisional ballots by different county boards of election.
The 15th District provides a graphic example. It includes portions of three different Ohio
counties: Franklin, Union, and Madison. Yet, because Respondent Brunner failed to
make the Boards of Election in Union and Madison Counties aware of her post-election
about-face, they certified their results consistent with their understanding that R.C.
3505.183(B)(1)a) and (4)(a)(iil) disqualified baliots if (1) the voter failed to provide her
signature executing the affirmation, or (2) failed to provide both her printed name and
signature executing the affirmation. [See Affidavit of Timothy A. Ward (Madison
County); Affidavit of Robert W. Parrott (Union County). |

b, Secretary Brunner’s Tie-Breaking Votes

The Franklin County Board of Elections met on Thursday, November 13, 2008 to

consider whether disputed provisional ballots should be considered eligible to be opened



and counted. [Damschroder Aff'd §] 17.] Three of the disputed categories of provisional
ballots were those involved in this action:

(1) Those where the voter executed the affirmation with her
signature but failed to provide her printed name;

(2)  Those where the voter provided her printed name on the
affirmation but did not sign the affirmation; and,

(3) Those where the voter printed her name or signed her

signature on the provisional ballot envelope but did not do

so in the proper location so that the required affirmation is

not properly compieted.

In light of the conflict between R.C. 3505.183 and the post-clection about-face
instructions issued by Respondent Brunner, it is not surprising that the Board of Elections
tied 2-2 on each of the motions as to whether these three disputed categories of contested

provisional ballots were, in fact, eligible to be opened and counted. [See, e.g., 1d.]
Under Ohio law, the Secretary of State breaks ties of the Board of Elections. R.C.
3501.11(X). She did just that by a letter dated November 20, 2008. [Damschroder Aff’d
§ 18; Exh. E to Damschroder Aff’d (fetter).] In her letter, Respondent Brunner directed

that all three of these categories of disputed provisional ballots were, in fact, eligible to

be counted, and directed them to be counted, irrespective of their failure to comply with

As a result, in the absence of a writ of mandamus from this Court, approximately
1.000 provisional ballots that are facially imvalid will be counted i the official results of
the Franklin County election, even though Respondent Brunner never advised the other
counties comprising the 15" Congressional District that they should count such ballots.
Even more importantly, in the absence of relief from this Court, as many as three

elections in which Franklin County electors voted may be decided by provisional ballots
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the General Assembly {lath
counted. ., .” R.C. 3505.183(B)4)(a)(iii)."

IiE. ARGUMENT AND PROPOSITIONS OF LAW

A, A Writ of Mandamus Should Issue To Compel Respondents To
Comply With The Mandatorv Proscriptions of R.C. 3505.183.

PROPOSITION OF LAW NO. 1: A Writ of Mandamus Is The
Proper Hemedy To Correct The Sceretary of State’s Statutory
“Misdirection™ To A County Board of Flections.

It is well established that mandamus relief against Secretary Brunner must issue
where a relator establishes: (1) “a clear legal right fo the requested relief”; (2) “a
corresponding clear legal duty on the part of the secretary of state to provide it”; and (3)

“the lack of an adequate remedy in the ordinary course of the law.” State ex rel. Stokes

v. Brunner, 2008-Ohic-5392, § 13 (2008). As this Court has repeatedly held, the

Secretary of State has a clear legal duty to “[c]ompel the observance by election officers

in the several counties of the reguirements of the election iaws.”” Siate ex rel. Melvin v.

Sweeney, 2008 — Ohio — 8392, at § 11 (2008) (emphasis added). See also Stokes, 2008-
Ohio-5392, at § 14 (same). At the same time, she has a clear legal duty, herself, to

comply with the mandates of Ohio’s election laws. See, e.g,, 15 O Jur. 3d Civil Servants

# Procedurally, Respondent Brunner removed this case to the United States District Court for the

Southern District of Ohio (Judge Algenon L. Marbiey) on November 14, 2008. On appeal, the United
States Cowrt of Appeals for the Sixth Circuit held the removal. and the subsequent proceedings before
Judge Marbley, veid for lack of federal question jurisdiction, and remanded this case to this Court on
November 25, 2008, 1n deoing so. the Sixth Circuit held:

The threshold question in this case is what Ohio law means.
[Opinion, at 3; attached ag ADD-301

The Sixth Circuit was also clear that the Help America Vofe Act of 2002, Pub. L. No. 107-252, Title 111
§ 302, 116 Stat. 1666, 1706 (codified at 42 U.S.C. § 15301 ef seq.), *'conspicuously leaves. .. to the
States’ the determination of ‘whether a provisional ballot will be counted as a valid ballot,” Sandusky

County Democratic Party v. Blackweil, 387 F.3d 563, 577 (6™ Cir. 2004); see 42 US.C. § 15482 (a) ).
As such, this Court is the appropriate “final arbiter” of the issues presented in this case. [Opinion, at 7.]




§ 378 (A fatlure te follow a mandatory provision [such as that in R.C.

Thus, where the Secretary advises or instructs local boards of elections (or, in this
instance, provides the tie-breaking vote) in a manner inconsistent with the express
statutory language, she has a clear legal duty, enforceable in mandamus, to correct her
error and to ensure the boards’ compliance with the plain and unambiguous statutory

language. See State ex rel. Myles v. Brunner, 2008-Chio-5097, 99 27 (2008); Stokes,

2008-0Ohio-5392, at § 30; State ex rel. Colvin v. Brunner, 2008-Ohio-3041,% 20 {2008}

£
|
A

mandamus relief is the proper form of remedy where ‘the secretary of state “has, under
the law, misdirected the members of the boards of elections as to their c:lu‘;‘ies”).ﬁ The

underlying rationale is obvious. “[I}f the secretary’s advice [to the board of elections] is
an erroneous interpretation of the election Jaws there must be some remedy to correct the
error and to require proper instructions in lieu of those erroneously given. Id, Of course,
“lgliven the proximity of the . . . election™ the element requiring a lack of an “adequate

remedy in the ordinary course of the law” is easily satisfied. Id, at§ 7. See also State ex

rel, Heffelfinger v. Brunner, 116 Ohio St. 3d 172, 175 (2007) (“Given the proximity of

5 e e . o .
; Thus, in Stokes,, 2008-Chio-5392, this Court granted relief in mandamus where the Secretary of

State “erroncously advised boards of elections that they are not required to permit duly appointed observers
at in-person, absentee-voting locations’™ based on an incorrect interpretation of, inter alia. R.C. 350521 of
the Revised Code. id. at §9 1, 30. So, too, in Myles, 2008-Ohio-5097, the Court granted a writ of
mandamus where the secretary of state issued & memorardum to boards of elections that had advised them
to reject certain absentee ballot applications that did not contain a “check” in an affirmation box. Because
the applicable statutory provision did not “strictly require that the box™ be checked, the Secretary of State’s
interpretation failed to “apply the plain language” of the statate. 1d. st §9 21, 26. Therefore, mandamus
relief was appropriate. 1d. at 9§ 27.

i1



the November 6 election, relators have established that they lack an adequate remedy in
the ordinary course of law.”).

Accordingly, with this Court’s precedent having established mandamus as the
appropriate remedy, the only issue to be resolved is whether a clear legal duty exists for
Respondents to reject {acially deficient provisional baliots. As explained next, such a
legal duty clearly exists,

B. Respondents Have A Clear Legal Duty Precluding The Counting of
Facially Deficient Ballots

PROPOSITION OF LAW NGO, 2; R.C. 3505.183 Mandates that A

Voier Tnclude Both Her Name and Signature on a Provisional Ballot
Apphlication.

PROPOSITION OF LAW NO. 3: Where A Provisional Ballot
Application Does Not Comply With R.C. 35065.183, The Provisional
Ballot Application Shali Not Be Opened and The Vote Shali Not Be
Counted.

As Congress made “conspicuously” clear in HAVA, the Help America Vote Act
[42 U.S.C. § 15482(a)(4}], “the issue of whether a provisional ballot will be counted as a

valid ballot™ is left “to the States.” Sandusky County Democratic Party v. Blackwell, 387

I7.3d 563, 577 (6lh Cir. 2004). See also State ex rel. Skages. et al, v. Brunper, -~ F.3d -,

2008 WL 4984973, *7 (6™ Cir. Nov. 25, 2008) (same). Consistent with its authority, the
Ohio General Assembly has set forth specific, mandatory requirements for determining
“whether a provisional ballot will be counted as a valid ballot.”

Specifically, R.C. 3305.183(B)(1)., which is applicable to county boards of
elections. first sets forth the information which a voter is compelled to include her
provisional ballot application:

To determine whether o provisional ballot is valid and
entitled to be _counted ... [tthe board shall examine the




information contained in the written affirmation executed
by the individual whe cast the provisional ballot . . . .
otherwise, the following information shall be included in
the written affirmation in order for the provisional ballot to
be eligible to be counted:

{a) The individual s name and signature;

{2) In addition to the information reguired fo be included in
4
an affirmation under division (B)(1) of this section. ...

(3} If, in examining a provisional ballot affirmation and
additional information under divisions (B)(1) and (2) of this
section., the board determines that all of the following
apply, the provisional ballot envelope shall be opened, and
the ballot shall be placed in a ballot box fo be counted:

[R.C. 3505.183(B)(1) (emphasis added).]

As plainly stated, a voter is obligated to include hoth her name and signatyre on

the required affirmation. That there are two mutually distinct requirements is also made
ciear by R.C. 35G11.011, which defines a signature as “that person’s written, cursive-

style” or “other legal mark™ in “that person’s own hand” R.C. 3501.011{A) & (B)

(emphasis added). Thus, the signature requirement is distinct from the printed “name”

requirement and it is clear that it is the individual voter's duty to affix both her printed

name and signature to the provisional ballot affirmation,
The General Assembly also stated the consequence if these mandatory

requirements are not properly satisfied: “[1lhe provisional ballot shall not be opened,

and the ballot shall not be counred.”

(4)(a} If, in examining a provisional ballot affirmation and
additional information under divisions (B)(1) and (2) of this
section, the board determines that any of the following
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applies, the provisional ballot envelope shall not be opened,
and the ballot shall not he counted:

(i)  The individual did not provide all of the information
required under division (B)(1) of this section. in the
affirmation that the individual executed at the time
the individual cast the provisional bailot.

[R.C. 3505.183(B)(4)(a)iii)
{emphasis added). ]

In sum, R.C. 3505.183(B): (1) imposes a mandatory obligation on county boards

her written name and signature on the required affirmation; and (2) clearly indicates that

it is the yoter’s obligation to provide this required information on the provisional ballot
application. See also Skaggs, 2008 WL 4984973, *3 (*If the provisional-ballot voter
completed an affirmation, the statute provides that his bailot is only ‘eligible to be
counted’ if his ‘name and signature’ appear on the affirmation.”).

This statutory command is clear as the Ohio General Assembly was careful not to
jeave the interpretation of this important election statute up to the discretion of an elected
official. As evidenced by the facts underlying this case, the General Assembly did so for
good reason. No election official should be permitted to “change” the rules for counting
provisional ballots after the votes are cast.

Rather, the General Assembly, using terms that this Court has expressly
recognized as “mandatory.” established a clear demarcation that instructs Ohio boards of
elections. free of the influence of political partisanship, as to their specific duties in
evaluating and counting provisional ballots. The General Assembly made the test simple,

having set forth specific objective requirements, including, both the voter’s printed name
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and signature. 'This makes the end result simple fo determine., A ballot satisfying the
statutorily-preseribed objective requirements will be counted, [If the ballot does not, it
will not be counted. Tt is black or white. The gray area and uncertainty has been
eliminated.

This is exactly the objective criteria and certainty of resuits the public interest
demands and which the General Assembly has created through the mandatory obligations
of Section 3505.183.

PROPOSITION GF LAW NO. 4: The Prohibitions of R.C. 3505.183
Are Mandatory and Must Be Strictly Appiied.

These mandatory obligations, apparent from the face of the pn/y statute that
addresses the evaluation and counting of provisional ballots, must be strictly applied
under Ohio law. As this Court has explained, it is a “settied rule” that “election laws are
mandatory and require strict compliance and that substantial compliance is acceptable
only when an election provision expressly states that it i18.” Myles, 2008-Ohio-5097, §

18. Seec also State ex rel. Evergreen Co. v. Board of Elections of Franklin County, 48

Ohio St. 2d 29, 31 (1976) (“It is a basic principle of law that ... election statutes are
mandatory and must be strictly complied with.”),

Here, substantial compliance is insufficient. Where the legislature uses terms
such as “shall contain™ or “shall inciude,” such terms are mandaiory and, pursuant to the
general rule, must be sirictly applied:

R.C. 53509.03 specifies that although an absentee-ballot
application need not be in any particular form, it “shall
confain” certain items, including a “statement that the
person requesting the ballots is a qualified elector.” R.C.
3509.03(G). fTlhe settled rule is that election laws are
mendatory _and _reguire  strict _complionce _and __that
substantiol compliance is acceptable only when an election




provision expressly states that it js.” ... R.C. 3509.03
demands  strict compliance insofar as absentee-ballot
applications musst confain the specified information.

{Myles, 2008-Ohio-5097, 4 18
(emphasis added).]

See also State ex rel. Fsch v, Lake County Board of Flections, 61 Ohio St. 3d 395, 596

(1991} (election statute with “shall contain” language set forth mémdatory requirements,
to be strictly applied).

Accordingly, the language of R.C. 3505.1 8.3( B)(1) is mandatory, and it expressly
recognizes the vofer’s obligation to include both her name and signature on the
provisional batlot application affirmation. In the absence of either or both of the required
items, the Board of Elections shall not” open the provisional ballot envelope or count
the provisional ballot. This statutory language could not be clearer, and when stricily
applied as it must be, such language is dispositive of Relators’ ¢laims in this case.

Secretary Brunner, as Ohio’s chief elections official, has a duty to act and instruct
the Board consistent with this mandatory statute. In instructing—indeed, mandating
through her tie-breaking votes—the Board to count provisional ballots where the ballot
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Secretary Brunner failed to fulfill her duty to strictly apply the plain and unambiguous
language of R.C. 3505.183. As a result, under Stokes, she now has a clear legal duty to

correct her error.
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C. Secretary Brunner’s Arguinents To the Contrarv Are Unavailing,

PROPOSITION OF LAW NO. 5: The General Assembly’s Use Of
Mandatory Language Divested Secretary Brumner Of Any
“Discretion” To Interpret R.C. 3505.183.

To date, Secretary Brunner has advanced an assortment of arguments to support
her attempt to circumvent the clear command of the General Assembly. Presumably
these same arguments will be raised once again in her briefing before this Court.
Accordingly, Relators address each in turn.

Let’s begin with perhaps the most basic. Secretary Brunner does not have the
discretion to the mandatory provisions of R.C. 3505.183 to effectuate a
rewrite of them. Where an elections statute, such as R.C. 3505.183, contains mandatory
language, the rule of strict construction precludes the need to resort to public policy
considerations and it divests an elected state official of any diseretion to “interpret” the
statute’s plain terms. Rather, Secretary Brunner is obligated to apply the statute’s “plain
language.” and no deference whatsoever is due her interpretations, irrespective of
whether such interpretation is embodied in a directive, email, manual, or otherwise. See,
e.g.. Stokes, 2008-Ohio-5392, § 29 {“*[W]le need not defer to the secretary of state’s
interpretation because 1t ... fails to apply the plain language” of the statute.); Myles,
2008-0Ohio-5097. 4 26 (same).

In short. just as it is not the province of a court to rewrite a plain and

unambiguous statute, it also is not the province of an elected Secretary of State to do so.
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PROPOSITION OF LAW NGO, 6: Federal Court Consent Orders, To
Which Relators Are Not Parties, Do Not And Cannot Override The
Clear Mandate Of R.C, 3505.183.

Furthermore, just as Secretary Brunner cannot unilaterally rewrite the Ohio
statutes, any private settlements she struck on the eve of the election and memorialized in
consent orders likewise do not trump the mandatory prohibitions imposed on the
Secretary of State by the Ohio General Assembly. Nor do they afford Secretary Brunner
the means she seeks fo rewrite the statutes, as she would now, in the middle of the
counting of ballots, purportedly on the basts of complying with consent orders.

Citing consent orders entered by the Southern District of Ohio in a consolidated
action involving the Northeast Ohio Coalition for the Homeless ("NECCH™), Secretary
Brunner has, however, advanced this mantra throughout these proceedings. Yet, these
consent orders afford her no defense and, indeed, are completely irrelevant to this Court’s
determination.

First, as the Sixth Circuit expressly recognized, private settlements struck by
Secretary Brunner with “putatively opposed parties” on the eve of the election and
memorialized in consent orders cannot trump the mandatory prohibitions imposed on the
Secretary of State by the Ohio General Assembly. Skaggs, 2008 WL 4984973, *8.
indeed, such agreements, it they are valid at all, are not hinding on Relators, who were
not parties to the NEOCH case. Rather, “the decrees represent a settlement agreement
between the parties to the [NEOCH] case and thus cannot control the outcome of a case

involving different parties, much less insulate g question of Qhio law from review by the

one court with a final say over jts meaning.” 1d. at *7 (emphasis added); see also id. (the
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consent orders “have no direct bearing on the merits of this lawsuit because they merely
reflect an agreement among parties fo a different suit”™) (emphasis in original).
As the Sixth Circuit commented:

Congress’s most recent handiwork concerning provisional
ballots, the Help America Vote Act of 2002 ... leaves no
doubt which lawmaking body—the federal or state
governments—has plenary authority over the counting of
provisional ballots. 1t “conspicuously leaves ... to the
States” the determination of “whether a provisional ballot
will be counted as a valid ballot,” ... To¢ allow federal
courts free rein in deiermining whether and under what
clreumstances a partially deficient provisional ballot will
counl—under state lavw—would deprive state courts of their
lone-esiablished role as the “final arbiter on _matiers of
state law.” ... If all if takes ro transform purely state-law
questions into a substantial issue of federal law—sufficient
fo end stale courls’ supremacy in inferpreling their_own
statutes—is the agreement of nwo putgtively opposed
parties _and __one  federal judge incorporating an
interpretation of that law into a consent decree, it is hard to
imagine gny state-law matier lving outside a federal court’s
reach.

[Skaggs, 2008 WL 4984973, at *& (emphasis added).]
The rule described in Skaggs is hardly unique. Federal courts have consistently
heid that a “consent judgment” entered into by a state entity or subdivision in federal

court “lackfs] the power to supersede . . . [a state] statute.” City of Warren v. City of

etroit, 495 F.3d 282, 287 (6th Cir. 2007) {emphasis added). In other words, a state
entity or subdivision may not consent to a judgment that is inconsistent with its statutory

obligations. Thus, in City of Warren. the court held: “To the extent that Mich. Comp.

Laws § 123.141(2) restricts Detroit’s authonty to set water rates. Detroil _could nor

consent to an inconsistent judement.” 1d. (emphasis added).
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The Seventh Circuit emphasized this in Perkins v, Citv of Chicago Heights, 47

F.3d 212, 216 (Tth Cir. 1995): “While parties can settle their litigation with consent

decrees, they cannot agree 1o _‘disregard valid state faws....”” Perkins v, City of Chicago

Heights, 47 F.3d 212, 216 (7th Cir. 1995) (emphasis in original) (quoting People Who

Care v. Rockford Bd. of Ed. Sch. Dist. No. 205, 961 F.2d 1335, 1337 (7th Cir. 1992)). In

Perkins, the court held a proposed consent decree involving the City of Chicago Heights
invalid where the parties’ proposed agreement would have contradicted an Illinois statute.

Id. at 215. In so holding, the court recognized that parties “cannot consent to do

=y
_
J

something that they lack the power to do individually,” including the medification of

state statutory requirements. Id. at 216. Specifically, the court noted:

[Sjome rules of law are designed to limit the authority of
public officebolders .... They may chafe at these restrainis
and seek to evade them, but they may not do so by agreeing
to do something state law forbids.

[1d. at 216.1°

Likewise, in Kasper v. Bd. of Election Comm’rs. of the City of Chicago, 814 F.2d

332 (7th Cir. 1987), the parties filed a proposed consent decree that would have made
several changes to the statutory scheme for canvassing invalid voter registrations. The
district court rejected the consent decree and the Seventh Circuit affirmed the denial,
cxplaining that the consent decree would require the Board of Flection Commissioners to
violate state law:

When it 18 the parties’ agreement that serves as the source
of the court’s authority to enter any judgment at all. zhe

¢ Perkins recognized a limited exception to the general rule. in noting that a federal court may enter

a consent order that conflicts with a state statute gnfy “upon properly supported findings that such a remedy
is necessary to rectify a violation of federal low.” Perking, 47 F.3d at 216 {emphasis in original). No such
findings are found in the Southern District of Ohie’s consent orders; rather, such orders were entered
pursuant to the “agreement™ of the parties.



court may nol readily approve a decree that contemplates g
violation of law. The Board may not “consent” to a higher
budget or a new organic statute. Tts Commissioners could
not consent 1o be free of the threat of removal by the circuit
court; it is equally outside the power of the Board to agree
to violate state law in other ways. Because a consent
decree’s force comes from an agreement rather than
positive law, the decree depends on the parties’ authority to
give assent. . . . 4 _consent decree is not a method by which
state _agencies may liberate themselves from the statutes
enacted by the legistature that created them,

{Id. at 341-42 (emphasis added) (citations omitted).]

Second, even if such voluntary agreements had some effect, Secretary Brunner
facked the authority to consent to an order requiring the counting of votes which, by
statute, are meligible under Ohio law. It has long been held that an act by a public officer

that is directly contrary to a mandatory statute is void. Board of Ed. of New Concord

Sch, Dist. v, Best, 52 Chio St. 138, 151-52 (1894) (“Mandatory statutes are imperative,

and must be strictly pursued; otherwise the proceeding which is taken ostensibly by
virtue thereof will be void.”). Secretary Brunner’s authority does not extend beyond
“such powers and duties relating to . . . the conduct of elections as are prescribed in Title
XXXV [35] of the Revised Code.” R.C. 3501.04. Such rights do not include the
authority to “self-legislate.” Necessarily then, Secretary Brunner lacked the authority to
agree to any consent order that requires action directly contrary to the mandatory dictates
of R.C. 3505.183(B)(1)a) and (4)(a)iii). To the degree she purported to do so, her
consent is illegal and void. 15 O Jur. 3d Civil Servants § 378 (“A failure to follow a
mandatory provision [such as that in R.C. 3505.183(BX1)(a)] renders [Secretary

Brunner’s] act to which it relates illegal and void.”]).



Finally, we add that the NEOCH consent orders do not contradict the mandate of
R.C. 3505.183. As the Sixth Circuit recognized, the first consent order at issue, entered
by the District Court on October 27, 2008, resulted in the Secretary’s issuance of
Directive 2008-101, which simply laid “out general state-wide rules for boards of
elections to apply in determining how to count provisional ballots.” Skagps, 2008 WL

4864973, at *3. Such directive “merely restates Oho law withous offering omy

elaboration on how it would apply fo the ballor-counting problem presented in this case.”

Id. at *8 (emphasis added). The second consent order, entered on October 27, 2008,
resulted in the issuance of Directive 2008-103, and provided only that provisional ballots
may not be rejected for reasons that are attributable to poll worker error. Such order “did
not purport to define what constitutes poll worker error.” Id. at #3, Rather, Directive
2008-103 “says nothing at all about what constitutes poll-worker error under state (or
federal) law, much less about whether a voter’s failure to sign a provisional ballot
application or include one’s name on 1t constitutes poll-worker error.” Id. at *8.

In short, these federal consent orders do not purport to define poll worker or voter
duties in completing the required provisional ballot affirmation. R.C. 3505.183(B) does,

and it places the obligation to complete the required information squarely on the voter: A

provisional haliot envelope “shall not be opened, and the ballot shall not be counted ...

[where] [tihe individual did not provide ¢ll of the information required under division

(Bi(1) of this section in the affirmation that the individual executed at the time the

individual cast the provisional ballot.” R.C. 3505.183(BX4¥a)(iit). Because the plain
and unambiguous language of this statute places the obligation on the voter, federal

consent orders relating to poll worker error are simply irrelevant to the Court’s statutory



analysis.  Skaggs, 2008 W1 4984973, at *8 (“[Tlhe interpretation of these consent
decrees will not resolve this dispute ... because the decrees offer no specific guidance
about how to resolve these disputes, other than by reciting or paraphrasing the relevant
language of the state laws . . . .7).

PROPOSITION OF LAW NQO. 7: R.C, 3545.181 Does Not Impose a

Duty on Poll Workers To Assure A Voter Complies With The
Mandatorv Reguirements of R.C, 3545183,

Secretary Brunner has also sought to circumvent the flat prohibition against
couniing incomplete provisional ballots under R.C. 3505.183 by arguing that R.C.
3565.181{B)2) should somehow be read to impose a duty on poll workers to confirm the
completeness of the application before signing it themselves. Even if poll worker error
were somechow pertinent to this Court’s consideration (and it is not),” the Secretary’s
attempt to manufacture a poll worker duty that somehow trumps the plain language of
R.C. 3505.183 fails to get past the plain language of R.C. 3505.181. It reads, in pertinent
parts:

An individual who is eligible to cast a provisional ballot
under division (A) of this section shall be permitted to cast
a provisional ballot as follows:

8 b #®

(2) The individual shall be permitted to cast a
provisional ballot at that polling place wpon 1he execution
of a written affirmation by the individual before an eleciion
official at that polling place stating that the individual is
both of the following:

(a) A registered voter in the jurisdiction in which the
individual desires to vote;

' Given the inapplicability of the NEOCH consent orders in this case, the issue of poll worker error
is irrelevant, because nothing in the Ohio statutes at issue establishes poll worker error as an exception to
the mandatory requirements set forth in R.C. 3505 185(B)(1)(a) and (4)(a)(iii).
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{(b) Eligible to vote in that election.
[R.C. 3505.181 {emphasis added.]

Of course, nothing in this language imposes a duty on a poll weorker to verify or
otherwise check to ensure that a provisional ballot voter has fulfilled his or her
obligations in completing the provisional ballot application affirmation. Indeed, the
express wording of the statute doesn’t even expressly direct the poll worker to provide a
verification; it merely mandates how the voter execuies her anti-fraud affirmation. Yet
Secretary Brunner’s requested re-write would result in the following newly minted
legislation:

The individual shall be permitted to cast a provisional

ballot at that polling place upon the execution of a written

affirmation by the individual before an election official,

who shall ensure that the voter correctly writes his or her

name on and executes the affirmation in the appropriate

place.
But that is not what the statute says. And, as this Court has recognized, the Court’s duty
is enforce the law “as written.” State v. Lowe, 112 Ohio St. 3d 507, 509 (20G7).

PROPOSITION OF LAW NG, 8 R.C. 3585.181(B)2) Cannot Be

Construed To Impose An Implied Duty On Ohio’s Poll Workers That
The Legislature Dd Not Expresslv Impose,

Nor, in an effort to turn every provisional vote defect into a so-called “poll worker
error,” may some “impled” duty be imposed upon peoll workers te check. or to become
the guarantor of, every provisional hallot application. Such a contention runs headlong
into multiple horrtbook propositions of statutory constroction.  £irst, obviously a statute
is to be enforced according to its plain terms. Courts may not delete words used or insert

words not used in a statute. Columbia Gas Transmission Corp. v. Levin, 117 Ohio St. 3d




122, 125 (2008). Indeed, a proffered statutory construction must be rejected where such
construction could have been conveyed by “very simple and concise language,” which

the legislature did not employ.  See State ex rel. Darby v. Hadaway, 113 Ohio St. 658

(1925). 1f it “would have been simple” for the legislature to use certain, clear language,
and if the legislature chose not to, it must have “had some different meaning in mind.”

State ex rel. Pickrel v. Industrial Commission, 1988 WL 35809, *2 (10" Dist. March 24,

1988) (ADD-18).
Thus, R.C. 3505.181(B)(1) may not be extended by implication beyond the clear

import of the words it contains. See, e.g., United States v. Stewart, 311 U.S. 60 (1940).

It does not impose grny duty on a poll worker, Rather, it merely says a voter must cast a
provisional ballot “before an election official” at the polling place. (Emphasis added.)
The statute prescribes conduct by a voter; it does not mandate conduct of a poll worker.
As such, R.C. 3505.181(B)(2) cannot be extended by implication beyond the clear import
of its words as the Secretary seeks.

Second, it is equally well settled that where the legislature uses specific language
in one statutory provision, its failure o use the same language in another provision must
be deemed intentional. Thus, where the General Assembly uses clear language in one
portion of a statute or act, but excludes it from another, “it must be assumed that [the

exclusion] was so intended by the law-making body.” State v. Johnson, 97 N.E.2d 54, 55

(2d Dist. 1930). See also O’ Toole v. Denthan, 118 Ohio St. 3d 374, 383-84 (2008) (*{i}lf

the legislature had wanted agencies to immediately cross-report to law enforcement. It

could have explicitly so stated, just as it did” in a related provision).



Here, when the Ohio legislature seeks to create mandatory obligations, it knows
how to do so. as reflected in its use of terms such as “shall” and “require” in instructing
county boards of election as to their duties under R.C. 3505.183(B). In fact, the
legislature expressly utilized such mandatory language in identifying poll worker duties

in gther portions of R.C. 3503181, In R.C. 3505.181(B)6), for example, the legislature

expressly imposed certain obligations on peoll workers as they relate o voter
identification requirements, which are distinct from the affirmation required of the voter
in R.C. 3505.181(B)(2). In doing so, the legislature used the same mandatory language
found in R.C. 3505.183(B)(1):

If, at the time that an individual casts a provisional ballot,
the individual provides identification in the form of a
current and valid photo identification, a military
identification, or a copy of a current utility bill, bank
statement, government check, paycheck, or other
government document, other than a notice of an election
mailed by a board of elections under section 3501.19 of the
Revised Code or a notice of voter registration mailed by &
board of elections under section 3503.19 of the Revised
Code, that shows the individual’s name and current

social security number, or executes an affirmation that the
elector does not have any of those forms of identification or
the last four digits of the individual’s social security
number because the individual does not have a social
security number, or declines to execute such an affirmation,
the_appropriate local eleciion official shall record the ivpe
of ddeniification _provided, the  social  securiry number
information. the fact that the affirmation was_executed. or
the fact that the individual declined 1o execute such an
affirmation _and__include  that  information  with __the
transmission of the ballot or voter or address information
under _division (Bi3) of this seciion. 1t the mdividual
declines to execute such an aflirmation. the appropriate
local election official shall record the individual s name




and include that information with the transmission of the
ballot under division (B)3) of this section.

[R.C. 3505.181(B)(6) (emphasis added}.]
This express language, contained in another part of R.C. 3505.181, clearly reveals
that when the legislature seeks to impose mandatory duties on poll workers, with respect

to provisional ballots, it knows how to do so. However, it did not use such language in

R.C.33505.181(B)(2). And, thus, the legislature did not intend to impose a duty on poll

workers to make sure that voters correctly complete the provisional ballot affirmation
required thereunder.®

Finally, it has been long the rule in Ohio that “[wlhere under one possible
construction [such as that the Secretary proposes] two statutes would appear to be
irreconcilable, but under another possible construction they would not, the construction

will be adopted which harmonizes the statuies and gives effect to each.” Franklin

Township v, Village of Marble Cliff, 4 Chio App. 3d 213, 217 {10th Dist. 1982).

Accord: Benjamin v. Ernst & Young, LLP, 2007 WL 2325812, *4-5 (10th Dist. Aug. 16,

2007) (ADD-20) (citing Franklin Township and adopting construction of R.C. 3903.04 in

a manner which “also allows R.C. Chapter 2743 to be fully effective’)). This maxim of
statutory interpretation is equally applicable to the construction of Ohio’s Election Laws.

o

See Zweber v, Montgomery County Board of Flections, 2002 WL 857857, *3 (2d Dist,

April 25, 2002y (“A well-recognized principle of statutory construction requires us to

construe two seemingly conflicting statutes, when possible. to give effect to both. ... In

f These same basic principles of statutory construction also defeat any argument that the

“substantial compliance” language contained in R.C. 3505.182 of the Ohio Revised Code, which relates
only to the form of the provisional ballot application, should also apply 1o R.C. 3505.183(B). Clearly,
under the canons of construction discussed above, the substantial compliance language in one statute
cannot be read into R.C. 3505.183(B)(1), which contains mandarory language, as expressly recognized by
this Court. Had the General Assembly intended to include a substantial compliance element in R.C.
3505.183(B), it knew how to do s0.



accordance with these principles, the trial court properly construed R.C. 3501.01(}) and
R.C. 3517.01(A) in the only way that avoids an irreconcilable conflict and gives effect to
both provisions as written.”).

Here, a construction of R.C. 3505.181(B)(2) that, on the basis of “poll worker

error”, would require the counting of all provisional ballots, even where the voter fails io

complete the required affirmation information, would make R.C., 3505.181(BY2) directly

irreconcilable with the mandatory language of R.C. 3505.183(B)(1)(a) and (4)(a)(iii}). In
other words, a construction of R.C. 3505.181(B)2) that requires the counting of

provisional ballots even where the affirmation does not contain ¢ _name _and signature

would directly conflict with R.C. 3305.183(B)1)Xa) and (4)(a)(iii), which provide,

unequivocally, that no such ballots are to be counted. As such, the Court is bound to

construe R.C. 3505.181 to avoid the irreconcilable conflict Secretary Brunner’s proffered
construction would create (again, assuming the federal consent orders were otherwise
applicable).
PROPOSITION OF LAW NO. 9: Assuming, Arguendo, That R.C.
3505.181(B)(2) imposed An Implied Duty On Ohio’s Poll Workers To

Assure Voter Compliance With R.C, 3505183, R.C. 3505.181 Does
Not Override R.C. 3505.183.

Nevertheless, even if a duty could be implied on poll workers under R.C.
3505.181 to assure the completion of every provisional ballot, defective provisional
haliots missing the voter’s name gnd signature stili would not be eligible 1o be counted.
Simply put. the specific provisions of R.C. 3505.183 prevail over the general provisions
of R.C. 3505.181.

Both Sections were adopted as part of the same legislation. [2006 H.B. 3.] The

General Assembly established “procedures” for casting provisional ballots in R.C.
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3505.181, and then established the rules for counting—and rejecting—provisicnal ballots

e

in R.C. 3505.183. When it comes to determining eligibility for a provisional ballot to be
counied, R.C. 3505.183 is applicable—and R.C. 3505.181"s procedures for casting a
provisional ballot are not. That is, R.C. 3505.183 is a special statute that contains
specific mandatory requirements that the General Assembly imposes on the eligibility of
any provisional ballot to be counted, while R.C. 3505.181 imposes no such specific
mandatory obligations. As such, R.C. 3505.183 is the more specific and controlling
statute.

It is, of course, a basic proposition of statutory construction that a specific

provision trumps a general provision. Thus, as in Andrianos v. Community Traction Co.,

155 Ohio St. 47, syilabus 91 (1951), the specific provision mandating the eligibility of

13

provisional ballots to be counted was “controlling over a [more] general statutory

also

provision,” [such as R.C. 3505.181], that “might otherwise be applicable.” See

Exemption of Real Property From Taxation v. County of Franklin, 167 Ohio St. 256, 261

{1958) (“a special statutory provision which relates to the specific subject matter involved
in litigation {here R.C. 3505.183] is controiling over a general statutory provision [here
R.C. 3505.181] which might otherwise be applicable™).

The plain and unambiguous language of R.C. 3505.183(B) makes clear that,
except where a voter expressly declines to execute an affirmation. a provisional ballot
shall not be counted where the required affirmation does not include poth the provisienal
voter’s name and signature. No provision is made for pol worker error in this mandafory

provision.



PROPOSITION OF LAW NO. 10: The Declination Exception of R.C,
3565.183 Cannot Be Construed fo Render The Statute a Nullity.

R.C. 3505.183(B)(1) does permit a voler to “decline to execute . . . an
affirmation™ for religious reasons or otherwise, and thus, on its face, the statute creates a
limited exception for the “name and signature” requirement where the voter specifically
declines. Secretary Brunner, of course, would have the Court twist this language to
completely eliminate the signature requirement.

The statute reads just the opposite.

If the individual declines to execute such an
affirmation, the individual’s name, written by either the
mdividual or the election official at the direction of the
individual, shall be included in a written affirmation in
order for the provisional ballot to be eligible to be counted;
otherwise, the following information shall be included in
the written affirmation in order for the provisional ballot io
be eligible to be counied: .

(b} The individual s name and signature;

[Ohio Rev. Code § 3505.183(B)(1)
(emphasis added).]

Thus, if a voter “declines™ (as opposed to “fails™) to execute the affirmation, first
either the voter or an election official must note the voter’s name pursuant to R.C.
3503.183(B)(1), and, second, “the c¢lection official shall record . . . the fact that the
individual declined to execute such an affirmation and include that information with the
transmission of the hallot,” Ohio Rev. Code § 3365 181(B)(6). Here. of course. there i3
no evidence that any of the disputed provisional ballots involve an affirmative declination

by the voter to sign. In fact, those ballots (if any) falling within this limited exceptions

are not at issue.



Rather, the provisional ballots at issue here are simply defective; that is why
Secretary Brunner has sought to compare a decision by a voter to “decline” to execute the
affirmation with a “refusal” to do so.. But if the voter fails to sign the affirmation but
does not “decline” to do so as indicated by the poll worker’s notation on the ballot
envelope, R.C. 3505.183(B)(1) expressly states the name and signatures are required, and

absent this information, the ballot cannot be counted:  “orherwise. the following

information shall be included . . . the individual’'s name and sienature.”

As such, Secretary Brunner 1s wrong in suggesting that ballots without signatures
are the functional equivalent to ballots on which the provisional voter’s declination is
noted. Indeed, if accepted, Secretary Brunner’s argument would render the “signature”
requirement of R.C. 35051853 a complete nuility inasmuch as every defective ballot
missing a signature would somehow be transformed into a declination. - This would then
become the proverbial case of the exception (no signature required if voter declines and

50 noted) swallowing the rule (name and signature required).

. No Federal Law Issues Are Implicated.

The Ohio Democratic Party has intervened and filed an answer asserting, as
affirmative defenses, purported federal issues. Presumably, these are the same arguments
it advanced, as an amicus, before the Sixth Circuit. If so, each of these theories was
similar in one significant respect: the lack of any factual or case law support for the
argument advanced. At least before the Sixth Circuit, the Ohio Democratic party
interjected a series of issues and offered conclusions, but precious little analysis, if any,
was provided. Thus, for example, Section 1971 of the Voting Rights Act of 1964 is

claimed to have been implicated. even though the Sixth Circuit has held that no private

LS
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cause of action exists. McKay v. Thompson. 226 F.3d 752 (6" Cir. 2000). Otherwise, it

is difficult to speculate as to the basis for the intervenor’s arguments, other than that the
Ohio Democratic party, generally, objects to the requirements established by the General
Assembly for the consideration and counting of provisionallballotsﬁwa choice, again,
specifically vested in it by Congress under the Help America Vote Act.”

CONCEUSION

For these reasons, the Court should issue a writ of mandamus or such other relief:
(1) compelling Ohio Secretary of State Jennifer Brunner to correct her office’s erroneous
mstruction to the Franklin County Board of Elections, based on an erroneous
interpretation of R.C. 3505.183(B)1)a) and {B)}{4)(a)(iii), and compelling her to advise
the county boards of elections that any Provisional Ballot Application cast in the
November 4, 2008 clection must include both tbe. voter’s name and signatufe in the
statutorily required affirmation and if it does not, it 1s not aligibie to be counted; and (2)
compelling the Secretary of State and the Franklin County Board of Election to reject any
Provisional Ballot Applications as not eligible to be counted if the Application does not
include both the name and signature of the voter on the provisional voter affirmation as

required by R.C. 3505.183(B)(1)a) and (B)(4)(a)(iii).

0

On Wednesday., November 26, the Plaintiff in Northeast Ohio_ Coalition for the Homeless
C'NEQCH™) v. Brunner, Case No. C2-06-896, United States Disirict Court for the Southern District of
Ohio, filed a “Motion to Enforce™ the October 27, 2008 Consent Order. NEOCH seeks an order “directing
Defendant Brunner to vote in favor of counting the Disputed Ballots™ (i.e., those mvolved in this case).
Motion at 11. Should Respondent Brunner use the NEOCH motion o claim she is caght in a catch-22
between the unambiguous prohibitions of R.C. 3505.183(B) and the federal consent order, she is simply
wrong. First, the Sixth Circuit, as explained at pages 17-22, has already held that the consent order cannot
be determinative of the issues before this Court. Second, the relief requested in the NEOCH motion is
moot: Respondent Brunner already voted “in favor of counting the Disputed Ballots.” And, since the Sixth
Circuit has already ruied that this Court is the “final arbiter” of these issues {subject only to an appeal to the
Supreme Court of the United States), Opinion at 7 and 9, no “catch-22" can exist.
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US CGDE: Title 42,15482. Provisional voting and voting information requirements Page i of 2

Search Law School Search Cornall
LII / Legal Information Institute
U.S. Code collection
TITLE 42 > CHAPTER 146 » SUBCHAPTER III » Part A » § 15482
§ 15482. Provisional voting and voting information {a) Provisicnal voting
!—equjrements reguirements

If an individual declares that
such individuat Is a registered voter in the jurisdiction in which the individual desires to vote and
that the individual is eligible to vote in an election for Federal office, but the name of the Individual
does net appear on the official list of eligible voters for the polling place or an election official
asserts that the individual is not ellaible to vote, such individual shall be permitted to cast a
provisionai baliot as follows:

(1} An eiection officlal at the poiling place shall netify the individual that the individual may
cast a provisional ballot in that election.

{2} The Individuaj shall be permitted to cast a provisionai batlot at that polling place upon the
execution of & written affirmation by the individual before an election official at the polling place
stating that the individual is—

(A} a registered voter in the jurisdiction in which the individual desiras to vote: and

{B) eligible to vote in that election.

{3} An election official at the polling place shaif transmit the ballot cast by the individual or the
veter information contained in the writien affirmaticn executed by the individual under
paragraph (2) to an appropriate State or local election official for prompt verification under
paragraph (4},

{4} If the appropriate State or local election official to whom the ballot or voter information is
transmitted under paragraph (3} determines that the individual is eligible under State jaw to
vote, the individual's provisional balict shall be counted as a vote in that election in accordance
with State law.

{5)
{A} Atthe time that an individual casts a provisional baliot, the appropriate State or
local election officizl shall give the Individual written information that states that any
individual who casts a provisional ballot will be able o ascertaln under the system
established under subparagraph (B) whether the vote was counted, and, if the vote was
not counted, the resson thal the voie was not countead,

(B) The appropriate State or local election official shall establish 2 free access system
{such as a tofl-free telephene number or an Internet website) that any individuat who
casts 3 provisionat ballot may access to discover whether the vote of that individual was
counted, and, if the vole was not counted, the reason that the vote was not counted,

States described in section 1973gg-2 (b) of this title may meet the requirements of this subsection
using voter registration procedures established under applicable State law, The appropriate State or
locat official shali establish and mealntain reasonable proceduras necessary to protect the security,
confidentiality, and integrity of personal information colflected, stored, or otherwise used by the free
access system established under paragraph (S}{B). Access to information about an individual
provisional ballot shall be restricted to the individua! who cast the ballot.
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US CODE: Title 42,1 5482, Provisional voting and voting information requirements Page 2 of 2

{b) Voting information requirements
{1} Pubiic posting on election day

The appropriate State or local election official shall cause voting information to be publiciy
posted at each polling place on the day of each election for Federal office.

{2) Voting infermation defined
In this section, the term “voting information” means—

(A} 2 sample version of the ballot that will be used for that election:

{B} information regarding the date of the election and the hours during which polling
places wili be open;

{C} Instructicns on how to vote, including how to cast a vote and how to cast a
provisional hatiot;

(B} instructions for mail-in registrants and first-time voters under section 15483 (b)Y of
this title;

(E) general information on voting rights under applicable Federal and State laws,
including information on the right of an individual to cast a provisional baliot and
instructions on how to contact the appropriate officials If these rights are alleged to have
been viofated; and

{F} general information on Federal ang State laws regarding pronibitions on acts of
fraud and misrepresentation,

(<) Veters whe vote after the polls clase

Any individual who votes in an election for Federal office as a result of a Federai or State court

order or any other order extending the time astablished for closing the polls hy a State law in effect
10 days before the date of that election may only vote in that election by casting a provisicnal hallot
under subsection (a) of this section. Any such ballot cast under the preceding sentence shall be
separated and held apart from other provisional baliots cast by those not affected by the order.

(¢} Effectiva date for provisional voting and veoting information

Each State and jurisdiction shail be required to comply with the requirements of this section on and
after January 1, 2004,

LIJ has no control over and does not enderse any external Internet site
that contalns links to or references LI
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Effective: October 29, 2002

United States Code Annotated Currentness
Titie 42. The Public Health and Welfare

Chapter 146, Election Administration Improvement
Subchapter I. Payments to States for Election Administration Improvements and Replacement of Punch
Card and Lever Voting Machines

§ 15301. Payments to States for activities to improve administration of elections

(a) In general

Not later than 45 days after October 29, 2002, the Administrator of General Services (in this subchapter referred
to as the “Administrator™) shall establish a program under which the Administrator shall make a payment fo
each State in which the chief executive officer of the State, or designee, in consultation and coordination with
the chiel State clection official, notifies the Administrator not later than 6 months after Qctober 29, 2002 that the
State intends to use the payment in accordance with this section.

() Use of payment

{1) In general

A State shall use the funds provided under a payment made under this section to carry out one or more of the
following activities:

(A} Complying with the requirements under subchapter I11 of this chapter.

(B} Improving the administration of elections for Federal office,

(C) Educating voters concerning voting procedures, voting rights, and voting technology.
(D) Training election officials, poll workers, and election volunteers.

(£ Developing the State plan for requirements payments o be submitted under subpart 1 of part D of
subchapter I of this chapter.

(F) Improving, acquiring, leasing, modifying, or replacin

casting and counting votes.

systems and technology and methods for

(G) Tmproving the accessibility and quantity of polling places, including providing physical access for indi-
viduals with disabilities, providing nonvisual access for individuals with visual impairments, and providing
assistance tn Native Americans, Alaska Native citizens, and to individuals with Hmited proficiency in the
English language.

© 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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(H) Establishing toll-free telephone hotlines thai voters may use to report possible voting fraud and voting
rights vielations, to obtain general election information, and to access detailed automated information on
their own voter registration: statug, specific polling place locations, and other relevant information.

{2} Lim#ation

A Stafe may not use the funds provided under a payment made under this section--

(A) to pay costs associated with any litigation, except o the extent that such costs otherwise constitute per-
mitted uses of a payment under this section; or

(B) for the payment of any judgment.
(c) Use of funds fo be consistent with other laws and requirements
In order to receive a payment under the program under this scction, the State shall provide the Administrator
with certifications that-- '
{f) the Staie will use the funds provided under the payment in a manner that is consistent with each of the
laws described in section 13543 of this title, as such laws relate to the provisions of this Act; and
{2) the proposed uses of the funds are not inconsistent with the requirements of subchapter I1E of this chapter.
(d) Amount of payment
(1} In general
Subject to section 15303(b) of this title, the amount of payment made to a State under this section shall be the
minimum payment amount described in paragraph (2) plus the voting age population proportion amount de-
scribed in paragraph (3).
{2} Minimum payment amount

The minimum payment amount described in this paragraph is--

(A) in the case of any of the several States or the District of Columbia, one-half of 1 percent of the aggreg-
ate amount made available for payments vnder this section; and

(B) in the case of the Commonwealth of Puerio Rico, Guam, American Samos, or the United States Virgin
Islands, one~tenth of 1 percent of such aggregate amount,

{3) Voting age population proportion amount
The voting age population proportion amount described in this paragraph is the product of-

(A} the aggregate amount made available for pavments under this section minus the total of all of the min-
imum payment amounts determined under paragraph (2); and

(B} the voting age population proporiion for the State (a5 defined in paragraph (43,
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(4) Voting age population proportion defined
The term “voting age population proportion” means, with respect to & State, the amount equal to the quotient ofe
{A) the voting sge population of the State (as reported in the most recent decennial census); and
(B) the total voting age population of all States {as reported in the most recent decennial census).
CREDIT(S)
{(Pub.L. 107-252, Title I, § 101, Oct. 28, 2002, 116 Stat. 1668.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

2002 Acts. House Report No. 107-328(Part I}, see 2002 U.8. Code Cong, and Adm, News, p. 1086.

References in Text

This subchapter, referred to in text, originally read *this title’, meaning Title T of Pub.L. 107-252, Title I, § 101
et seq., Oct, 29, 2002, 116 Stat, 1668, which enacted this subchapter.

Subchapter 1 of this chapter, reforred to in text, originally read “rile 117, meaning Title 1T of PubL. 107252

Title 111, § 301 et seq., Oct. 29, 2002, 116 Stat. 1704, which enacted subchapier HI of this chapter, 42 U.S.C.A. §
15481 et seq., and amended 47 U.S.C.A. § 405,

Subpart 1 of part I3 of subchapter II of this chapter, referred 1o in text, originally read “part 1 of subtitle D of
titte 11", meaning Pub.L. 107-252, Title 11, Subtitle D, Part 1, § 251 et seq., Oct. 29, 2002, 116 Stat. 1692, which
enacted subpart 1 of part [ of subchapter 1 of this chapter, 42 U.8.C.A. § 15401 et seq.

This Act, referred to in subsec. (¢)(1), is the Help America Vote Act of 2002, Pub.L. 107252, Oct. 29, 2002,
H6 Stat. 1666, which enacted this chapier and chapier 1526 of Titie 36 (36 U.S.C.A. §§ 152601 to 152612),
amended 2 US.C.A. § 438, 5 US.C.A. §§ 3132 and 7323, 5 US.C.A. App. § 8G, 10 U.S.C.A. § 1566, and 42
UB.CA. §§ 405, 1973{f, 1973101, 1973413, 1973gg-6 and 1973ge-7, and enacted provisions set out as notes
under 3 U.S.C.A. App. § 8G, and 42 U.S.C A, §§ 1973{f-1 and 19730-3,

Short Title

2002 Acts. PubL. 107-252, 8 1(a), Oct. 29, 2002, 116 Stat. 1666, provided that: “This Act lenacting this chapter
and chapter 1526 of Title 36 {36 US.CA. 8§ 152601 to 152(12) amending 2 U.S.C.A. § 438, S US.CA. §§
3132 and 7323, 5 U.S.CA. App. § 8G, 10 U.8.CA. § 1566, and 42 U.B.C.A. §§ 405, 19731F, 1973{8-1, 19733,
1973gg-6 and 1973gg-7, and enacting provisions set out as notes under 5§ U.8.C.A. App. § 8G, and 42 U.S.C.A.
§§ 1973111 and 19734f-3] may be cited as the ‘Help America Vote Act of 2002°

LAW REVIEW COMMENTARIES
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Lawriter - ORC - 3505.181 Eligibility to cast provisional ballot - procedure. Page | of 5

3505.181 Eligibility to cast provisional ballot - procedure.
(A Al of the followlng indlviduals shall be permitted to cast a provisionai baliot at an election:

{1) An individual who declares that the individual is a registered voter in the jurisdiction in which the Individual
deslres {0 vote-and that the individual is eligible to vote in an election, but the name of the individual does not
appear on the official list of eligible voters for the poliing place or an alection official asserts that the Individua!
is not eligible to vote;

{2} An individual who has 2 social security number and providss to the slection officials the last four digits of
the individual's social security number as permitted by division (A)(2) of section 3505.18 of the Revised Code;

(3} An individual who has but is unable to provide to the elaction officials any of the forms of identification
required under division (A)(1) of section 3505.18 of the Revised Code and who has a social security number
but is unabie to provide the last four digits of the individuals social security number as perrmtted under
division (A} 2} of that section;

{4} An individuai who does not have any of the forms of identification required under division (A} 1) of saction
3505.18 of the Revised Code, who cannst provide the last four digits of the individual's social security number
under division {A)(2) of that sectlon because the individual does not have a social security number, and who
has executed an affirmation as permitted under division (A)(4) of that section;

(%) An individual whose name in the poll list or signature polibook has been marked under section 3509.08 or
3511.13 of the Revised Code as having requested an absent voter's ballot or an armed service absent voter's
baltot for that election and who appears {o vote af the polling place;

(6} An individual whese notification of registration has been returned undelivered to the board of elections and
whose name In the official registration #st and in the poil list or signature pollbook has been marked under
divislon (CHZ) of section 3503.19 of the Revised Code;

(7) An individuai who is challenged under section 3505,20 of the Revised Code and the election officlals
determine that the person is ineligible to vote or are unable to determine the parson’s eligibility to vote;

(8) An individuai whose application or chalienge hearing has been postponed until after the day of the election
under diviston {D){1) of section 3503.24 of the Revised Code;

(%} An individual who changes the individual's name and remains within the preclnct, moves from cna precinct
to another within a county, moves from one precinct to another and changes the individual’s name, or moves
from one county to another within the state, and completes and signs the required forms and statements
under division (8) or {C) of section 3503.16 of the Revised Code;

(10} An individual whose signature, In the opinion of the precinct officers under section 3505.22 of the Revised
Code, is not that of the person who signed that name in the registration forms;

{11) An Individual who is challenged under sectlon 3513.20 of the Revised Code who refuses to make the
statement required under that section, who & majority of the precinct officials find lacks any of the
qualifications to make the individual a qualified eiector, or who a majority of the precinct officials find is not

http://codes.ohio.gov/ore/3505,1 81 1100008
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Lawriter - ORC - 3505.181 Eligibility to cast provisional batlot - procedure. Page 2 of 5

affiliated with or a member of the politicat party whose baiiot the individual desires to vote;

{12} An individual who does not have any of the forms of ldentification required under division (A)1) of
section 3505.18 of the Revised Code, who cannct provide the last four digits of the individual's soclal security
number under division {A){2) of that section because the person does not have a social security number, and
who declines to execute an affirmation as permitted under division (A)}(4) of that section;

{13) An individual who has but declines to provide to the precinct election officiais any of the forms of
identification required under division (AY1) of section 3501.18 of the Revised Code or who has a soclal
security number but declines to provide to the precinct election officials the last four digits of the individual's
soclal security number.

(B} An Individual who s eligible to cast & provisional ballot under division (A) of this section shall be permitted
to cast a provisional bzilet as foliows:

{1} An election official at the poliing place shall notify the individual that the individual may cast a nrovisional
balot in that election.

{2) The individual shall be permitted to cast a provisional ballot at that polling place upon the execution of a
written affirmation by the individual before an election official at the poliing place stating that the individual is

both of the following:
{a) A registered voter In the jurisdiction in which the individus! desires to vote;
{b}) Eligible to vote in that electlon,

{3} An election official at the polling place shall transmit the ballot cast by the Individual, the voter information
contained in the written affirmation executed by the individual under division (B} 2) of this section, or the
individual's name if the individua! declines to execute such an affirmation to an appropriate local election
official for verification under division (B){4) of this section,

(4) If the appropriate local election official to whom the baliot or voter or address information is transmitted
under division (B){3) of this saction determines that the individual i3 eligible to vote, the individual's
provigional batiot shall be counted as 2 vote in that election,

(5¥(8} At the time that an individual casts a provisional ballet, the appropriate focal election official shaill give
the individual written information that states that any individual who casts a provisional baliot will be able to
ascertain under the system established under division (B){5)(b) of this section whether the vote was counted,
and, if the vote was not counted, the reason that the vote was not countad,

(b} The appropriate state or focal election official shall establish 2 free access system, in the form of a toil-free
telephone number, that any individual who casts a provisional ballot may access to discover whether the vote
of that individual was counted, and, if the vote was not counted, the reason that the vole was not counted.
The free access system established under this divislon ziso shall provide to an individual whose provisional
ballot was not counted Information explaining now that individual may contact the board of elections to
register to vote or to resobve problems with the Individust’s voter registration,

httpif/codes.ohio.goviore/3505.181 112072008
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The appropriate state or local election official shall establish and maintain ressonable procedures necessary to
profect the security, confidentiality, and integrity of personal information coflected, stered, or otherwise used
by the free access system established under this division. Access to information about an individual ballot shall
be restricted to the Individual who cast the ballot.

(6) If, at the time that an individual casts a provisional ballot, the individual provides ldentification in the form
of a current and valid photo identification, a military [dentification , or a copy of a current utility bili, bank
statement, government check, paycheck, or other government document, cother than a notice of an election
malled by a board of elections under section 3501.19 of the Revised Code or a notice of voter registration
malled by a board of elections under section 3503,19 of the Revised Code, that shows the individual’'s name
and current address, or provides the last four dlgits of the individual's social security number, or executes an
affirmation that the elector does not have any of those forms of identification or the last four digits of the
Individual’s soclal securlty number because the individual does not have & social security number, or deciines
to execute such an affirmation, the appropriste local election official shail record the type of identlfication
provided, the social security number information, the fact that the affirmation was exacutied, or the fact that
the Individual declined to exacute such an affirmation and include that information with the transmission of the
baliot or voter or address information under diviston (B){3) of this section. If the individual declines to execute
such an affirmation, the appropriate local election official shall record the individual's name and include that
information with the transmission of the ballot under division {BY(3) of this section,

(7) If an Individual casts a provisional ballot pursuant to division (A33), {71, (8), (12), or {13} of this sectlon,
the election official shall indicate, on the provisional hallot verification statament required under section
3505.182 of the Revised Code, that the individual is required to provide additional infarmatian to the hoard of
elections or that an application or challenge hearing has been postponed with respect to the individual, such
that additional Infermation Is required for the board of elections o determine the aligibility of the individual
wha cast the provisional batlot,

(8) Buring the ten days after the day of an election, an Individual whe casts a provisional ballot pursuant'to
division {AY(3), {7}, {12}, or (13) of this section shall appear at the office of the hoard of elactions and provide
to the board any additional Information necessary to determine the eligibility of the individual who cast the
provisional baliot,

(a) For a provislonal ballot cast pursuant to division {A)(3), £12), or {13} of this section to be eligible to be
counted, the individual who cast that ballot, within ten days after the day of the election, shall do any of the
following:

{7} Provide to the board of elections proof of the individusl's identity in the form of a current and vatlid photo
identification, & military identification , or 2 copy of & current utitity bitl, bank statement, government check,
paycheck, or other government document, other than a notice of an election mailed by a board of elections
under section 3501.1%9 of the Revisad Code ar a notice of voter registration mailed by 2 beard of elactions
under section 3503.1%9 of the Revised Code, that shows the individual's name and current address;

(1) Provide to the board of elections the last four digits of the individual’s sacial security number;

(i) In the case of a provisiona! haliot executed pursuant to division (R){12) of this section, execute an
affirmation as permitted under division (A)(4) of section 3505.18 of the Revised Code.
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() For a provisional ballot cast pursuant to divislon (A)(7) of this section to be eligible to be counted, the
incividual who cast that ballot, within ten days after the day of that election, shall provide to the board of
elections any identiflcation or other documentation required to be provided by the applicabie chalienge
questions asked of that individual under section 3505.20 of the Revised Code.

{C)1} If an individual declares that the individual is eligible to vete In a jurlsdiction other than the jurisdiction
in which the indlvidual desires to vote, or If, upon review of the pracinct voting location guide using the
residerdial street address provided by the individual, an election official at the polling place at which the
individual deslres to vote determines that the Individual is not eligible to vote in that jurisdiction, the election
offtcial shail direct the individual te the poliing place for the jurisdiction in which the individual appears to he
eligitle to vote, explain that the individual may cast a provisionat baliot at the current location but the batlot
wlil not be counted if it is cast in the wrong precinct, and provide the telephone number of the board of
elections in case the individual has additional questions,

{2} If the indlvidual refuses to travel to the polling place for the correct jurisdiction or to the offica of the board
of elections to cast a ballot, the individual shail be permitted to vote a provisional baliot at that jurisdiction in
accordance with division {B) of this section. If any of the folloewing apply, the provisional bailot cast by that
individual shall not be opened or counted:

{a} The individual s not property registered in that jurisdiction.

{b} The individual Is not eligible to vote in that election in that jurisdiction.

(c} The Individual's eligibility to wvote in that jurlsdiction In that election cannot be established upon
examination of the records on file with the board of slections.

{D) The appropriate local election official shall cause voting Information to be publicly postad at each poliing
place on the day of each election.

{E) As used in this section and sections 3505.182 and 3505.183 of the Revised Code:

{1} “Jurtsdiction” means the precinct in which a person is a legally qualified elector,

{8} An electronic or paper record that lists the correct jurlsdiction and polling place for either sach specific
residential street address In the county or the range of residential street addresses located in each
neighborhood block in the county:

(b} Any other method that a board of elections creates that allows a precinct election official or any elector
who is at a poliing place in that county to determine the correct jurisdiction and polling place of any qualified
elector who resides in the county,

{3} "Voting information” means aii of the following:

(a) A sample version of the ballot that will be used for that election;
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{b) Information regarding the date of the election and the hours during which polling places wil} be open;

{c) Instructions on how to vote, including how to cast a vote and how to cast a provisional ballo;

{d) Insﬁructions for mali-In registrants and first-time voters under applicable federal and state laws;

(e) General information on voting rights under applicable federal and state laws, including information on the
right of an individual to cast a provisional bellot and instructions on how to contact the appropriate officlals |f

these rights are alleged to have been viclated;

(f} General Information on federal and state laws regarding preohibitions agalnst acts of fraud and
risrepresentation.

Effective Date: 05-02-2006; 2008 HB562 09-22-2008
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3505.182 Provisional haliot affirmation ~~ verification.

Each individual who casts a provisional ballot under section 3505.181 of the Revised Code shall execute a
written affirmation. The form of the written affirmation shall be printed upon the face of the provisional ballot
envelope and shall be substantially as follows:

“Provisicnal Ballot Affirmation
STATE OF ORIO

| ». {(Name of provisional voter), solemnly swear or affirm that I am a registerad voter in the
Jurisdiction in which I am voting this provisional baliot and that I am eligible to vote in the election In which I
am voting this provisicnal baiict.

I understand that, if the above-provided Information is not fully completed and correct, If the board of
elections determines that T am not registered to vote, a resident of this precinct, or eligible to vote in this
efection, or if the board of elections determines that I have already voted in this election, my provistonai baflot
witl not be counted. I further understand that knowingly providing fafse information is a violation of law and
subjects-me to possible criminal nrosecution.,

I hereby declare, under penalty of efection falsification, that the above stetements zre true and correct to the
best of my knowledge and belief.

........ Vet brar et araaraas

{Slgnature of Voter)

{Voter's date of birth)

The last four digits of the voter’s soclal securlty number

(Te be provided if the voter s unsble to provide & current and valid photo identification, & military
identification , or & current vtility bill, bank stafement, government check, nayehack, or other governmeant
tdocument, other than & notice of an election mailed by a board of elections under section 3501.19 of the
Revised Code or a notice of voter registration mailed by a board of elections under section 35032.19 of the
Revised Code, thet shows the voler's name and current address but is able to provide these last four digits}

WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY OF A FELONY OF THE FIFTH DEGREE,
Additional Information For Determining Saifot Validity

{May be completed at voter's discretion)

LR AN T L ]
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Votar's current address:

Voter's former address if photo identification does not contain vorer's current addrass

Voter’s driver's license number or, if not provided above, the last four digits of voter’s sociai securlty number
(Please circle number type)

(Voter may attach & copy of any of the following for identification purposes: a current and wvalld photo
identification, a military identification , or & current utitity bill, bank statement, government check, pavoherk,
or other government document, other than a notice of an efection malled by a board of elections under section
3501.19 of the Revised Code or & notice of voter registration malled by a board of elactions under section
3503.1% of the Ravised Code, that shows the veter’s name and current address. )

Reason for voting provisional haliot (Check onel:

... Requested, but did not recelfve, absent voter’s balot

ceea ther

Verification Statement

{To be completed by election official)

The Provisional Ballot Affirmation printed above was subscribed and affirmed before me this .......... day of
e {Month), o (Year).

(If applicable, the election official must check the following true statement concerning additional information
needed to determine the eliglbility of the provisional voter.)

...... The provisional voter Is required to provide additional information to the board of elections.
...... An application or challenge hearing regarding this vater has been postponed until after the election.

(The election official must check the following true statement concerning identification provided by the
provistenal vater, if any.)

...... The provisional voter provided a current end valld phote identification.
...... The provisional voter provided a current valid photo identification, other than a driver’s license or a state

entification card, with the voter's former address instead of current address and has provided the election
official both the current and former addresses.
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... The provisional voter provided a military identification or a copy of a current utility bill, bank statement,
governiment chedk, paychedk, or other government document, othar than & notice of an election matled by a
board of elections under section 3301.19 of the Revised Code or a motice of voter registration malled by a
board of elections under section 3503.19 of the Revised Code, with the voter's name and current address,

... The provisional voter provided the last four digits of the voter's soclal security number,

...... The provisional voter Is not shble to provide a current and valid photo ldentification, a military
identification , or & copy of a current utliity bill, bank statement, government check, paycheck, or other
governmsnt document, other than a notice of an election mailed by & board of elections urder section
3501.19 of the Revised Code or a notice of voter registration mailed by a board of elections under section
3503.19 of the Revised Code, with the voter’s name and current address but does have one of these forms of
identification. The provisional voter must provide one of the forégoing items of identification to the board of
elections within ten days after the eiection.

..... The provisional voter is not able to provide a current and valid photo identification, a2 miitary
identification , or & copy of a current utility bill, bank statement, government check, paycheck, or other
government document, other than a notice of an election mailad by 2 beard of elections under saction
3501.19 of the Revised Code or a notice of voter registration mailed by a board of elections under section
3503.19 of the Revised Code, with the voter's name and current address but does have one of these forms of
fdentificatlon, Additionally, the provisicnal voter does have & social security number but is not able to provide
the last four digits of the voter's social securlty number before voting. The provisional voter must provide one
of the foregoing items of identification or the tast four dgits of the voter's social sacurity number to the board
of glections within tan days after the elaction.

..... The provisicnal voter doas not have a current and valid photo [dentification, a military identification |, a
copy of a current utility bill, bank staternent, governiment check, paycheck, or other government document
with the voter's name and current address, or a soctal security number, but has executed an affirmation,

..... The provisional voter does not have a current and valid photo ldentification, a milltary identification , a
opy of a current utility bill, bank staternant, government check, paychack, or other government document
wlth the voter's name and current address, or a social security number, and has declined to exescute an
affirmation.

,,,,, The provisional voter declined to provide a current and valid photo identification, a military identification ,
a copy of & current wiifity bill, bank statement, government check, paycheck, or other government document
with the voter's name and current address, or the last four clgits of the voter's social security number but
dees have one of these forms of identification or a soclal security number. The provisional voter must provide
one of the foregoing items of {dentification or the last four digits of the voter's social security number to the
board of elections within ten days after the slection,

(Signature of Election Official}”
in sdditlen to any information required to be incuded on the written affirmation, en Individual casting &
provisional ballot may provide additional information to the election official to assist the board of elactions in

determining the Individual's eligibility to vote in that election, including the date and location at which the
individua! registered to vote, If known,
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If the individuz! declines to
division (B}{&) of section 350

xecute the affirmation, an appropriate local election official shall comply with

e
5.181 of the Revised Coda.

Effective Date: 05-02-200%; 2008 HB5&2 05-22-2008
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3505.183 Testing and counting of provisiona!l ballots -
rejection.

{A) When the ballot boxes are delivered to the board of elections from the precincts, the board shall separate
the previsional ballot envelopes from the rest of the ballocts. Teams of employees of the board consisting of
one member of each major political party shall place the sealed provisional baliot envelopes In a secure
focation within the office of the board. The sealed provisional baliot envelopes shall remain in that secure
location until the validity of those ballots is determined under division {B) of this section. While the provisional
ballot is stored in that secure location, and prior to the counting of the provisional bailets, if the board receives
information regarding the vaiidity of a specific provisional ballot under division (B) of this section, the board
may nole, on the sealed provisional ballot envelope for that baliot, whether the baliot is valid and entitied to
be counted,

(BY(1) To detarmine whather a provisicnal baliot Is valid and entitled to be counted, the hoard shall examine
its records and determine whether the individual who cast the provisional bellot Is registered and eligible to
vote In the appilcabie election, Tha board shall examine the information cortainad in the written affirmation
axecuted by the individual who cast the provisional ballot under division (B}{2) of section 3505.181 of the
Revised Code, If the Individual daclines to execute such an afflrmation, the individual's name, written by sither
the individual or the electlon official at the direction of the individual, shall be inciuded in a written affirmation
in order for the provisions! baliot to be eligible to be counted; otherwise, the following information shall be
Included in the written affirmation In order for the provisional baliot to be eligible to be counted:

{a) The individual's name and signature;

{b) A statement that the Individua! is a registered voter in the jurisdiction in which the provisional ballet is
being voted;

(¢} A statement that the individual is ellgible to vote in the electlon in which the provisional ballot is being
voted,

{23 In addition fo the information required to be included in an affirmation under division {B){1) of this
saction, In determining whether a provisional ballot is valid and entitied 10 be counted, the board aiso shall
examine any additional infermation for determining ballot valldity provided by the provisional voter on the
afftrmation, provided by the provislonal voter to an election official under section 3505.182 of the Revised
Code, or provided to the board of elections during the ten days after the day of the election under dlvision (B)
(8) of sectlon 3505181 of the Revised Code, to assist the beard in determining the Individuat's eligibility to
vote,

(3) I, in examining a provisionat baliot afffrmation and additional information under divisions {B)(1) and (2) of
this section, the board determines that all of the following apply, the provisional ballot envelope shall be
opened, and the baliot shall be placed in a ballot box to be counted:

{a) The Individuzl named on the affirmation is properly registered o vote.

(b} The individugl named on the afflrmation Is eligible to cast a ballet In the precinct ang for the slection in
which the individual cast the provisional baliot.
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£

{¢} The individual provided ali of the information required under division (B} 1) of this section in the
affirmation that the individual executed at the time the individuai cast the provisional ballot,

(d} If applicable, the ndividual provided any additional information required under division (BY8) of section
3505.181 of the Revised Code within ten days after the day of the election,

(e} If applicable, the hearing conducted under division {B) of section 3503.24 of the Revised Code after the
day of the election resulted in the individual’s inclusion in the officlal registration list,

{4)(a) If, in examining a provistonal ballot affirmation and additional information under divislons {B){(1) and
{2) of this section, the board determines that any of the following appiles, the provisiona! batlot envelope shali
not be opened, and the balict shall not be counted:

(i} The individusl named on the affirmation is not qualified or is not properly registered to vote.

(I} The individual named on the affirmation is not eligible to cast a ballot In the precinct or for the election In
which the individual cast the provisional ballst.

{iii) The individua! did not provide all of the information required under division {B}{1} of this section in the
affirmation that the individual executed at the time the Individual cast the provisionat ballot.

{iv) The individuai has already cast a ballot for the election in which the individual cast the provisionat baliot.

(v) If applicable, the Individual did not provide any additional information required under adhvision {(B)(8) of
section 3505.181 of the Revised Code within ten days after the day of the election,

{vi} If applicable, the hearing conducted under division (B) of section 3503.24 of the Revised Code after the
day of the electfon did not result in the individual’s inclusion in the official registration list.

{vli) The individual falied to provide a current and valid photo fdentification, a military identification , a copy of
a current wbliity Bill, bank statement, government check, paycheck, or other government docurnent, other
than a notice of an election mailed by a board of elections under secticn 3501.19 of the Revised Code or a
notice of voter registration mailed by 2 board of elections under section 3503.19 of tha Revised Code, with the
votei’s name end current address, or the last four digits of the individual's soclat securlty number or to
execute an affirmation under division (A} of section 3505.18 or division {B) of section 3505.181 of the Revised
Code.

{b} if, in examining & provistonal balict affirmation and additional information under divisions {(BY1) and (2} of
this section, the board is unable to determine sither of the followlng, the provisional ballot enveiope shall not
be opened, and the ballet shall not he counted:

(1} Whether the individual named on the affilrmation s qualified or properly registered to vote;

{il) Whether the individual named on the affirmation is efigible to cast & haliot in the precinct or for the
electlon in which the individual cast the provisional ballot,

(C}{1) For each provisional ballot rejected under division (8){4) of this secticn, the board shall record the

hite: feodee nhin onsi/oee K05 1872 11N INAND

ADD-16



Lawriter - ORC « 3505.183 Testing and counting of provisional ballots - rejection. Page 3 of 3

name of the provisional voter who cast the ballot, the identification number of the provisionai baiiot envetope,

determination was made, and the reason that the ballot was not counted,

(2) Provisional ballots that are rejected under division (B}4) of this sectlon shall not be counted but shall be

preserved in their provisionsl ballot envelopes unopened until the time provided by section 3505.31 of the

Revised Code for the destruction of all other ballots used at the slection for which ballots were provided, at
© which time they shali be destroved,

(D} Provislonal ballots that the board determines are aligible to be counted under division {BY(3} of this
section shall be counted in the same manner as provided for other ballots under sectlon 3505.27 of the
Revised Code. No provisional bailots shall be counted in a particular county until the board determines the
ellgibility to be counted of all provisional ballots cast in that county under division (B) of this section for that
efection. Observers, as provided in section 3508.21 of the Revised Code, may be presant at afl times that the
board is determining the eliglbility of provisional ballots to be counted and counting those provisional ballots
determined to be eligible. No person shall reckiessly disclose the count or any portion of the count of
provisional ballots in such a manner as to jeopardize the secrecy of any individual ballet,

(E)(1) Except as otherwise provided in division (E){2) of this section, nothing In this section shalt prevent a
board of slections from examining provisional baliot effirmations and additional information under divisions {B)
(1) and (2) of this section to determine the eligibility of nrovisional ballots to be counted during the ten days
after the day of an alection,

{2} A board of elections shall not examine the provisionat bailot affirmation and additional information under

divisions (B){1} and {2) of this secticn of any provisional baliot for which an electlon officlal has indicated

under division (B){(7} of section 3505.181 of the Revised Code that additional information is required for the -
board of elections to detarming the eligibility of the individual who cast that provistonai ballot untll the

tndividual provides any informaticn required under diviston {(B)(8) of section 3505.181 of the Revisaed Code,

untii any hearing required to be conducted under section 3503.24 of the Revised Code with regard to the

provisional voter is held, or untll the eleventh day after the day of the election, whichever is earller.

Effective Date: 05-02-2006; 2008 HBS62 09-22-2008
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CHECK OHIC SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Court of Appeals of Ohio, Tenth District, Franklin
County
STATE, ex rel. Mui” ‘-"‘CK*LEL Relator,

INDUSTRIAL COMM[SSION of Ohio, James
Mayfield, Administrator, Bureau of Workers' Comi-
pensation, and Rockwell Standard Company, Re-
spondents.

No. BeAP-T36.

March 24, 1988,
On Objections to Referee's Raport in Mandamus,

James E. Buchan, Jr., for relator.

Anthony J. Celebrezze, Jr., Attomey . General,
Helen M. Ninos and Gerald M. Waterman, for re-
spondent Industrial Commission of Ohio,

OPINION

WHITESIDE, Presiding Judge.

*1 This original action In mandamus, pursuant to
CirR. 53, was referred w0 o8 referee who has
rendered a report recomunending that the requesied
writ of mandamus be denied. Relator has filed ob-
wetiong to the referee’s report conte ndingj that the
referee misapplied and misconstrued R.C. 423,59,

After a review of the evidence and the applicable
iaw, we find that the referee correctly found the sa-
Hent facts and apphed the applicable law thercio.
Accordingly, we approve snd adopt the findings of
fact of the referce,

Relator contends that, pursuant to RO 412359,
she is entitled to receive death benefits at the max-

Page 2 0f 3

Page |

tmum rate of $275 per week because of the death of
her spouse as a result of an industrial injury while
employed with respondent Rockwell  Standard
Company, The respondent Industrial Commission
found that relator is entitied 1o death benefits in the
ammount of only $137.50 per week.

Omn the date of his death, relator's deceased spouse
was receiving permanent total disability compensa-
fion because of his indusirial mjury, having been
found tc be permaﬂen iy and totally disabled some
nineteen years earlier. Relator's claim for death be-
nefits as a wholly dependent surviving spouse was
allowed, hul the amount of such benefit was fixed
at $137.50 per week. RC. 412359 provides in per-
tinent pari that:

“In case an infury to * ¥ ¥ an employes causes his
death, benefits shall be in the amount and to the
persons following:

RAE N

“(BY If there are wholly dependent persons at the
time of the death, the weskly payments shall be
sixty-six and two-thirds per cent of the average
weekly wage, but not 1o exceed a maximunm aggreg-
ate amount of weekly compensation which s equal
to sixty-six and two-thirds per cent of the statewide
average weekly wage as defined in division (C} of
section 4123.62 of the Revised Code, and not in
any event less than a minimum amount of weekly
compensation which is equal to Bfty per cent of the
datewide average weckly wage as defined in divi-
sion (C) of section 412162 nf the Rewwd Code,

af the avers

w

provided that when any dmmdm is lﬂu.wmg} total
disabiiity compensation at the time of death the
wholly dependent person shall be cligible for the
maximum corpensation provided for in this sec~
tion, ¥ * ¥

Although the referee’s report turns in part upon a
distinction between entitlement and alipibifity in ree

© 2008 Thomson Reuters/West. No Clalm o Orfg. US Gov. Works,
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Hance upon a former decision of this court in Srafe,
ex rel Zupp, v, Oy of Youngstown Fire Dept. {Oct
4, 1986), No. 85AP-425 unreporfed (1986 Opin-
ions 2763), there is an additional predicate for such
conclusion. Under the contention made by relator, a
surviving dependent would be entitied to the max-
imum possible compensation in every cuse where
the decedent was receiving toial dissbility com-
pensation  (without apparent distinction  between
temporary and permanent), at the time of his death,
However, reading the provisions of RC
4123.59(B) to reach a Jogical result, the weekly
payment shall be sixty-six and fwo- tlm*ds percent of
the average weekly wage of the decedent, with 2
minimum and a maximum provision, namely, the
minimium amount belng  Ofty  porcont of the
statewids average weekly wage, and the maximurm
amount being the statewide sverage weekly wage.
{There is another provisien applicable only 1o injur-
ies received after January 1, 1976, which bas no ap-
plication herein.)

We disagree with relator's constuction of the
words “maximum compensation provided for in
this section.” Relator contends that the maximum
amownt of compensation provided for in this sec-
tion is the statewide average weekly wage. Even
though, pursuant to R.C. 4123.95, the provisions of
R.C. 4123 59(B) must be Hberally construed in fa-
vor of claimants, we do not find that such tiberal
construction requires the result contended by relat-
or. The words “the mfwimum compensation
p!‘{‘;'v’i’d(.,d Tor in this scction” s six
thirds percent of the average weekly wage of the
decedent buf in no event less than one-haif of the
starewide average wockly w . The words “not to
exceed a maximum aggregate amount of weekly
compensation which is eaqual fo sbiry-six and two-
thirds percent of the statewide average weekly
wage” is a ceiling and in that sense a maximum
beyorid which no compensation may be made. Such
ceiling is reached and is eppliceble only if the de-
cedent's  averape  weekly  wage oxceods  the
statewide aversge. However, had the legislature in-
tended to apply the statewide average provision as

'-aIA and two-
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the amount dependents are entitled, it could have
simply stated that the wholly dependent person
would be eligible to receive sixty-six and two-
thieds percent of the stafewide average weekly wage.

*2 Relator further contends that the amount should
be the actual statewide average weekly wage since
the maximum amount pavable under the section
would be that amount with respect o injuries which
occurred after January 1, 1976. We find no such le-
gislative intent. Rather, had the legislature so inten-
ded, it would have been simple for the legislature ¢
have provided that the wholly dependent person
shall be eligible for payment of compensation equal
to the statewide average weekly wage, Since the le-
gislature chose not to use such language but, in-
stead, used the words “maximum compensation,”
we must conciude that the legistature had some dif-
ferent meaning in mind, That apparent meaning is
the amoun{ determined by appiication of the stat-
vtory formula. Additionally, #his court considered
and determined the issue in Zupp, supra, and there
is no reason for this court at this time to reach an
apposite conclusion,

Accordingly, for the foregoing reasons, we approve
and adopt the referee’s report as supplemented
herein as that of the court and deny the requested
writ of mandamus.

Writ denied.
STRAUSBAUGH and ,R\;/;r&.NFT, \.!J., SORSUr,
Chio App., 1988,
Siate ex rel. Pickrel v. Industrial Com'n
Mot Reported in NEZ2d, 1988 WL 3380% (Ohio
App. 10 Dist.)

END OF DOCUMENT
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ant-Appellee.
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Ernst & Young, LLP, Defendant-Appellant,
Foley & Lardner et al., Defendants/Third-Party
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V.

Ohio Departmment of Insurance, Third-Party Defend-
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Nos. 06AP-1244, 0eAP-1245,

Decided Aug, 16, 2007,
Appeals from the Ohio Court of Claims.

Keuler, Brown, Hill & Ritter Co,, LPA, Melvin D.
Weinstein, Richard W, Schuermann, ¥, and Charles
R, i3vas, I, for plainti{f,

Squire, Sanders & Dempsey, LLP, John R. Gall and
Ances E, Lasley; Maver, Brown, Rowe & Maw,
LLP, and Stanley J. Parzen, for Ernst & Young, LLP.
Zeiger, Tigges & Little, LLP, John W, Zeiger and
Swuart G Parsell, for Foley & Lardner and Michue!
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Mare Dann, Attorney General, Karl W. Schedler
end Lawrence D Pratt, for Ohio Departmert of In-
Surdance.

Page 2

Page |

(Chio App. 10 Dist), 2007 -Chio- 417

BRYANT L

*1 1} Appel fants/third- -party plaintiffs, Foley &
Lardner and Michael Woolever, as well as appel-
lant, Brnst &  Young, LLP (coflectively,
“appellants™), appeal from a judgment of the Ohio
Coert of Claims granting the motion {o dismiss of
appeliee/thirdparty defendant, the Ohio Departiment
of Insurance (*ODI™). Because the Court of Claims
improperly granted ODI's motion to dismiss, we re-
VETSE,

{9 2} In her capacity as Liquidator for American
Chambers Life Insurance Company ("ACLIC™),
Ann H. Womer Benjamin, Superintendent of the
Ohie Department of Insurance (“superintendent™),
commenced this action in the Frankhn County
Court of Common Pleas against {17 Ernst & Young,
LLP (®*E & ¥™, and 2} Foley & Lardner and Mi-
chael J. Woolever (collectively, “Foley™). E & Y is
an accounting Tirm that audited ACLIC's financial
statements prior to the delinguency proceedings
that resulted in the liguidation of ACLIC; Foley &
Lardner is a jaw firm that represented ACLIC prior
to Hguidetion; and Woolever was a partner at Foley
& Lardner. The superintendent's complaint alleged
appeliants not only negligently performed services
for ACLIC, but also breached their fduciary duty
to ACLIC. The superintendent sought recovery of
payments ACLIC made to appellants.

{9 3} In response to the superinterdent's complaing,
E & Y filed & motion to dismiss or to compel arbit-
ration; the irial court has ot ruled on the motion.
Foley, however, filed an answer seuing forth af
firmative defenses, counterclaims against ODL and
a motion o wensfer the action to the Ohie Court of
Claims. On transfer to the Ohio Cowrt of Claims,
the superintendent filed z motion 1o dismiss Foley's
counterciamms and to sirike its affirmative defenses.
The Court of Cleims granted the motion 1o dismiss
and returned the action fo the Franklin County
Court of Common Pleas, Both E & Y mnd Foley
filed notices of nppeal that were consolidated in this
court.

© 2008 Thomson Reuters/West. No Claim 1o Grig. US Gov. Works.
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{9 4} The superintendent and Foley subsequently
partially settled the superinfendent’s claims against
Foley, and Foley dismissed its appeal. Concluding
E & Y had standing to appeal, this court affirmed
the Judgment of the Court of Claims that dismissed
Foley's counterclaims. [n affirming, we determined
the superintendent may act in two separale Capacit-
tes: regulator and Houidator, While Foley's counter-
claims asseried <laims against the superintendent as
regulator, the superintendent filed the action against
appellants in her separate capacity as liguidator,
Accordingly, we conchuded a counterclaim was not
an available means 1o bring Foley's ¢laims against
the superintendent as regulator, Bemjamin v. Ernst
&  Foung, LLP, 167 Ohio Appid 350
20068-Chio-2739,

{1 5} While the appeal was pending, Foley filed
both a thlrd~pany complaint in the Frankiin County
Court of Common Pleas seeking roney damages
apainst QD1 and a petition that removed the entire
action to the Court of Claims. Due {o a partial set-
tlement, parts of the third-party complaint were dis-
missed  with prejudice; only Foley's third-party
claim secking contribution from ODI remaing. GDI
filed & motion o dismiss the third-party complaint
pursuant to Civ.R0 12(BY1Y and (6) and, alternat-
ively, a motion to sever. After the appeal was re-
solved, ithe Court of Claims granted GDI's motion
to dismiss the third-party complaint, In the absence
of an extant claim against the state, the Court of
Claims returned the action to the Franklin County
Court of Commeon Pleas.

*2 {9 6] Both Foley and E & Y filed appeals, again
conzolidated in thiz court, assigning the following
£rror;

The Court of Claims commnitied reversible error in
dismissing the Third Party Complaint, filed by De-
fendants/Third Party Plaintiff Foley & Lardner and
Michael Woolever againgt the Ohlo Department of
Insurance for lack of subject matter jurisdiction,
end remanding the case o the Franklin County
Court of Common Pleas,

ODL filed & cross-appeal, assigning the following
errors

{, To the extent that the Court of Claims erved in
concluding that R.C. 3903.04 divested the court of
subject matter jurisdiction over the Third-Party
Complaint  filed by  Defendants/Third  Party
Plaintiffs Foley & Lardner and Michael Woolever
against the Ohlo Department of Insurance, the com-
plaint should have instead been dismissed for fail
ure to state a claim upon which relief could be
granted under Sections 390301 to 3%903.59 of the
Revised Code.

2. Te the extent that the Court of Claims erred in
concluding that R.C. 3903.04 applied to the Third-
Party Complsint filed by the Defendants/Third
Party Plaintiffs Faley & Lardner and Michael Woo-
lever against the Ohio Department of Insurance, the
compiaint should have instead been dismissed un-
dev the diserationary function immunity doctrine,

3. To the exient the Court of Claims erred o con-
cluding that R.C. 3903.04 applied to the Third-
Party Complaint filed by Defendamts/Third Party
Plaintiffs Foley & Lardner and Michael Woolever
agalngt the Ohio Department of Insurance, the com-
plaint should have instead been dismissed due to
the failure of F & Y to plead the existence of a spe-

cial duty/fspecial relationship on the part of ODI,

{9 7} In their single assipnment of error, appellants
contend the Court of Claims erred in concluding
that RO, 320204 vests the Iranklin County Court
of Common Pleas with exclusive jurisdiction over
Foley's third-party complaint againgt ODI In re-
viewing the Court of Claims' judgment dismissing
Foley's third-party complaint purswant to Civ.R.
12(B3(1), we must determine whether the third-
party complaint states “any cause of actien cogniz-
able by the forum * ¥ * Srare ex rel Bush v, Spur-
lock (1989, 42 Chio 5t.3d 77, 80,

{9 8) RC, 3903.04(A) provides that “fnjo delin-
guency proceeding shall be commenced under this
chapter by snvone other than the superintendent of
inswiance of this state. No court has jurisdiction to
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entertain, hear, or defermine any delinguency pro-
ceeding commenced by any other person.”As used
in the statute, delinquency procecding “means any
proceeding commenced against an inswrer for the
purpose of fiquidating, rehabilitating, reovganizing,
or conserving the insurer, and any summary pro-
ceeding under section 3903.09 or 3903.10 of the
Revised Code "R.C. 3903.01. R.C. 3503.84(A) thus
determines, for purposes of this action, who may
institute  delinquency proceedings  under R.C
3903.04 to Hquidate ACLIC: the superintendent of
msurance,

*3 19 9} R.C. 3903.04{B) states that “{n}o court of
this state has jurisdiction to entertain, hear, or de-
wenmine” the superintendent's complaint praying for
the lguidation of ACLIC or praying for & tempaor
ary “restraining order, prelimipary injunction, or
nermanent injunction, or orher refief preliminary
g, Incidemtal 1o, or reluting to delingquency pro-
ceedings other than in accordance with sections
3903.01 ko 390339 of  the  Revised
Code."(Emphasis added.) R.C. 3903 04(E) specifics
that “[a}ll actions authorized in sections 390G3.01 to
3903.59 of the Revised Code shall be brought in the
court of common pleas of Franklin County "Based
on the falicized language In R.C. 3903.04(B), OD1
argues that because the claim in Foley's third-party
complaint “arises directly from, i3 incidental 1o, or
is  related o delinquency  proceedings,”R.C.
3903.04 mandates exclusive jurisdiction in the
Franklin County Court of Comnion Pleas.

{§ 10} A proper third-party complaint arises from
the transaction or ocewrence that s the subject
matter of the primary claim. As the Supreme Court
of Ohio explained, “[tihe transaction or pecurrence
which forms the subject matter of the primary claim
must be the same transaction or occurreace that
gives rise to legal rights i the defendant ageinst the
third-party defendent. 17 the claim asserted in the
third-party compiaint docs not arise because of the
prifmary claim, or is in some way derivative of i,
then such claim is not properly asserted in a third-
party compiaint,” Stafe ex rel Jacobs v, Municipal

Court (1972), 30 Ohio $1.2d 239, 242.Thus, ODI
argues, the third-party complaint pecessarily is
“preliminary to, incidental to, or related to delin-
quency proceedings.”

{4 11} ODI's argument invekes one passible inter-
pretation of R.C. 3903.04(B) only the Frankiin
County Common Pleas Court has jurisdiction to de-
terming & reguest for “relief preliminary to, incid-
ental to, or relating to. delinguency proceed-
ings.”Indeed, it is one we cannot summarily reject
as bearing no relation to the language of the statute,
The interpretation ODT suggests, bowever, results
in ipsulating ODI from possibie negligence in the
performance of s duties as regulator for the imsur-
ance industry and, in particular, ACLIC. Specific-
aily, under ODF's proposed Imerpretation, Foley
would be required to initfate the third-party com-
plaint in the Frankiin County Common Pleas Court.
The same cowd, however, lacks jurisdiction o hear
the third-party complaint because the third-party
defendant, 0D, is subject to suit for money dam-
ages only in the Court of Claims, See R.C.
2743.03{AX 1Y) {stating that “[tihe court of claims is
a court of record and bas exclusive, original juris-
diction of all civil actions against the state permit-
ted by the waiver of immunity contained in section
2743.02 of the Revised Code”); Boges v State
{1983), 8 Ohio 5t .3d 15,

{912} By statute, the superintendent as liguidator
is mmune gnder R.C. 390324 from civil actions,
but nowhere has the legislature expressed an infent
that O be immune for negligent actions taken in
pursuit of its regutatory funciion. As a result, al-
though ODI posits & possible interpretation of R.C.
3903.04(B3, ODPs interpretation directly contra-
dicts the provisions of R.C. Chapter 2743 that per-
mit the state to be held lable in money damages.

*4 19 123 Accordingly, we necessarily examine the
mpuape of R 3903.04(B) o dewermine whether
it lends fself to any other inferpretation censistent
with the awthority granted in R.C, Chapter 2743 to
sue the state for money damages. [n that context,
we must resolve whether R.C. 3903.04 requires Fo-
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ley's third-party complaint to be adjudicated in the
Franklin County Court of Common Pleas. See
Franklin  Township v %"ﬁf.’age' af Marble Clff
{1982, 4 Ghio App.3d 213, 217 (stating “[ tisa
fundamental rule of statufory construction  that,
where under one possible construction two statutes
would appear to be irreconciiable, but under anoth-
er possible construction they would pot, the con-
struction will be adopted which harmonizes the
statutes and gives effect to each™),

{5 14} Appellants urge that R.C. 3503.04(B) does
not apply to Foley's third-party clain because the
third-party complaint does not seek “relief prelim-
inary te, incidental to, or relating to delinguency
sroceedings."Appellants base t‘}c.x interpretation of
R.C, 3803.04(B) on the stamiory idnguagﬁ that a
“delinquency proceeding” is a proceeding com-
menced against an nsurer for the purpose of liquid-
ating, rehabilitating, reorganizing, or conserving the
insurer, From that premise, appellants contend R.C.
3903.04{13) addresses only a complaint seeking re-
lief in the form of dissolution, liquidation, rehabilit-
ation, or other relief the superintendent instifutes
against or on behalf of an insurer. Because Foley's
thirdeparty  complaint seeks monetary damages
from a third party non-insurer, appellants assert
R.C. 3903.04 does not apply fo Foley's clain.

{§ 15} R.C. 3903.04(B) lends itself to the interpret-
ation appellants supzest. While R.C. 3903.04(A)
defines whe may commence deli mquencv procesd-
‘l" R.C.3905.04B) addresses where the 3U[}\37Ur'
Lc.ndcm must commence those proceedings and any
reiated iitigation. Pursusmt io such interpretation,
RO 3003.04(R), combined with RO, 39030410,
states that the delinguency proceedings the superin-
tendent commen including “anv other relief pre-
Hminary to, incidental to, or relating to delinquency
procecdings” that she initiates, are to be filed in the
Frankiin County Common Pleas Court. Under that
mterpretation, the statute does nol address where
Foley's thivd-party complaint must he filed.

e

{% 16} Interpreting R.C. 3903.04(B) to state only
whers the superintendent must commence delin-

guency proceedings and related actions not only
preserves the positive effects of ODU's interpreta-
tion, but has other corollary results. Specifically, it
provides the superintendent a defense to sugges-
tions that the superintendent's action is more appro-
priately venited elsewhere. Secondly, it preserves
the legistative intent that the superintendent's com-
plaint for Houidation, as well as any related matters
she may initiate, are litigated in, and under the su-
pervision of, one court. In that regard, third-party
complaints do not divectly affect the rehabilitation,
dissolution or liquidation of the subject insurance
company. Rather, they address whether the defend-
ant subject of the superintendent's complaint in the
reiated action can re¢over any poriion of the as-
sessed damages from a third party, & matter of little
of o consequénce fo the supemﬂende-m. Nor can
Folev's third-party complaint be used as leverage in
the superintendent's action against appellants, as the
superintendent there is acting as liguidator, not as
the regulator who oversses the third-party defend-
ant, CDL

*5 {4 17} Significanily, appellants’ interpretation
also allows R.C. Chapter 2743 10 be fully effective.
RBecause R.C. 3903.04(B} does not govern Foley's
third-party complaint, the Court of Claims may (1)
sever the third-party complaint from the superin-
tendent’'s complaint, (2} return the complaint 1o the
common pleas court for firther proceedings, (3)
stay the third-party complaint, and (4) hear it in the
Court of Claims f‘ollowlng the conclusion of the ac-
tion against Foley In the commen pleas court. At
that time, i appropriate under the result reached in
resolving the complaint against Foley in the com-
mea pleas court, the Count of Claime may determ-
ine whether OD! is liable in damages to Foley,

{f 18} ODIs cross-assipnments of error present
other argwments supporiing the dismissal of Foley's
third-party  complaint.  The Court of Claims,
however, did not address any of ODPs other argu-
ments bhecause it dismissed the third-party com-
plaint for lack of subject matter jurisdiction. Since
the Coust of Clalms did not consider ODPs argu-
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ments, we decline to address them in the first in-
stance. Once the litigation in the common pleas
court is concluded and the stay of the third-party
complaint s lifted, the Court of Claims initiaily
will need to address ODI's other contentions re-
garding dismissal.

149 19} For the foregoing reasons, appellants' as-
slgnment of error is sustained; we decline to ad-
dress ODI's crogs-assipnments of error at this time,
We remand this matter to the Court of Claims with
instructions to sever Foley's third-party complaing,
to return the remainder of the action (o the Franklin
County Common Pleas Court, to stay the third-
party compiaint pending completion of ths superm-
tendent’s action against Feley in the common pleas
couri, and, on conclusion of that actlon, to lift th
stay, address ODM's other arguments supporting is
motion to dismiss, and, a3 necessary, address the
merits of the third-parly compiaint,

Judgment reversed and cause remanded with ine
SIrUClions.

BROWN and McGRATH, 1), concur,

Chic App, 10 Dist, 2007,

Benjamin v. Eimst & Young, L.L.P.

Slip Copy, 2007 WL 2325812 {(Ohio App. 10 Dist.),
2007 -Chio- 4176
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Court of Appeals of Chio, Second District, Mont-
gomery County.
Debra M, ZWEBER, Plainiiff-Appeitant,
¥,
MONTGOMERY COUNTY BOARD OF ELEC-
TIONS, et al, Defendants-Appellees,
Mo, 19305,

Decided April 25, 2002,

After trial court denied political candidate's request
for declaratory and  injunctive relisf regarding
county board of elections’ and Secretary of State's
refusal w recognize vandidaie's party and 1o place
her name on the primary ballot as that party's can-
didate, candidate appealed. The Court of Appeals,
Montgomery County, held that statute that desig-
nated 2 newly formed political party as a “minor
political party” for not less than 12 months did not
extend the life of a such party that was extinguished
under another statute for failure fo obtain a minim-
um percentage of votes in a general election,

Assignments of error overruled, judgment affirmed.
West Headnotes

i1} Elections 144 €5=121(1)
144 Elections
144V1 Nowninations and Primary Elections
F4dkl 21 Party Organizations and Regula- tions
sk ko In Geperal Most Ciied
Trizl court properly concluded thar first statute that
provided that z newly formed political party shall
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be known as a “minor political party” until the time
of first election for governor or president which oc-
curs not less than 12 months after formation of
party did not extend the life of a political party that
was extinguished under other provision due to its
failure to obtain five percent of voles in an election
for governor or president; first stahute merely desig-
nated new party as a minor party, and provided. that
such party may not elevate itself as an intermediate
or mejor party until such election at which time
party's status would be determined by percentage of

election  votes  achieved. R.C. 3501.01(F),
3517.0HA)
12] Statutes 361 €2223.1
361 Statutes
361VI Construction and Operation

361VI(A) General Rules of Construction

346ik223 Construction with Reference to

Other Statutes
361k223.1 k. In General Most Cited

Cases
A well-recognized principle of statutory construc-
tion requirss Court of Appeals to construe two
seemingly conflicting statutes, when possible, to
give effect to both.

[31 Statutes 361 €52223.2(1.1)

361 Statutes
361V Construction and Operation
36TVIA)Y General Rules of Construction
361%223 Construction with Reference to
Other Statutes
361k2232  Statules
Same Subject Matter in General
361k223.2(1) Statates That Are in

Retating to the

Pari Materia

361223211 k. In General,
Most Cited Cases
All statutes pertaining to the same general subject
matter must be read in pari materia.
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Debra M. Zweber, Keitering, OH, plaintiff-appel-
fant, pro se.

Victor Whisman, Afty Reg. # 00088033, Dayton,
OH, for defendant-appeliee Monigomery County
Roard of Elections.

Elizabeth Luper Schuster, Aty Reg. # 0068022,
Assistant Attorney General, Chief Counsel's Staff,
Columbug, OH, for defendant-appellee Ohio Sec-
retary of State,

PER CURIAM.

*1 Debra M. Zweber appenls pro se from the triad
court's denial of her request for declaratory and in-
junctive relief regarding her right to be placed on
the May 7, 2002, primary ballot as a Libertarian
Party candidate. In its April 1, 2002, ruling, the trial
court held that the Montgomery County Board of
Blections and the Ohio Secrefary of State, the ap-
pelless herein, werg not required to recognize the
Libertarian Party as an existing political party
Ohio or to piace Zweber's name on the upcoming
primary ballot as a Libertarian Party candidate for
the office of Montgomery County Commissioner.
Om appeal, Zweber argues that the Libertarian Party
is a viable political party under Ohic law. As a res-
uil, she insists that the appeilees are obligated 1o re-
cognize the Libertarian Party and to place her name
on the primary ballot as a candidate of that party.

The parties agree that resolution of Zweber's appeal
requires an interpretation of Ohie election law, spe-
cifieally R.C. 3501L01(F) and R.C. 3517.01{A), in
light of stipulated facts. In her four assignmenis of
grror, Zwaber argues that the trial court misinter-
preted these two stawtes and, as a result, erred in
denving her reguest for declaratory and injunctive
relief™™ As a means of analysis, we first will set
forth the stipulated facts upon which the trial court
based its decision. We then will address the opera-
tion of R.C. 3301.01{F) and R.C. 3517.01(A} in the
context of the stipulnted facts.

FNY. In her first assignment of error,
Zweber contends  thwt “[tihe  trisl court
erred in holding that Ohio Revised Code §
3501.01(F) only classifies politieal parties

into categories.”In her second assignment
of ervor, Zweber argues that “{tfhe trial
court ered in holding that Ohio Revised
Code § 3517.01{A) is the exclusive statute
for the determination of the formation and
existence of a political party.”In her third
assignment of crror, Zweber claims “[tthe
trial court erred in denying the request for
declaratory indgment”In her final assign-
ment of error, she contends “[thhe trial
court erred in denying the request for in-
functive relief.”See Appellant's Brief at 5,

1. Stipulated Facts

The Libertarian Purty qualified as a political party
on November 8, 1999, having filed on that date
with the Ohie Secretary of State at least the requis-
ite number of signatures reguired to become a
newly formed poiitical parly vader Ohio law, Many
people filed declarations of candidacy throughout
the state for nominstion to various federal and state
offices i the March 7, 2000, primary election as
candidates of the Libertarian Party and wore so des-
ignated on the ballot, The Liberarian Party also ran
joint candidates for president and vice president i
the general election on November 7, 2000, Those
candidates recetved 13,473 votes, which is 0.3% of
the fotal vores cast at that election. This election oe-
curred less than tweive months after the qualifica-
tion of the Libertarian Party as a newly formed
political party under Ohio law.

On February 5, 2002, the Seeretary of State sent all
County Boards of Elections Dirsetive 2002-02, re-
minding them that the Democrat and Republican
Parties arg the only two partics recognized In Chio
st 1his time. The Directive further stated that: “No
declaration of candidacy or nominating petition
shoutd be certified by beard mombers as a valid pe-
tition, if it sceks o nominate a person as a candidate
of & political party that is not recognized in Ohio”

Zweber filed her Declaration of Candidacy and Pe-
tition for the nomination of the Libertarian Party for
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Montgomery County Commissioner with the Maont-
gomery County Board of Elections on February 11,
2002, On February 27, 2002, the Montgomery
County Beard of Elections decided not to cerfify
Zweher's Declaration of Candidacy and Petition for
the nomination of the Libertarian Party for Mont-
gomery County Commissioner. This decision was
based solely on the finding of the Montgomery
County Bourd of Elections, in concurrence with
Secretary of State Directive 2002-02, that the
Libertarian Party is not a recognized political party
in Ohio at this time. The Montgomery County
Board of Flections indicated that the petition other-
wise would have been certifted.

11, Analysis

#2 [11 As noted above, resclution of Zweber's ap-
peal requires us to interpret R.C. 3501.0UF) and
R.C. 3517.0HAY in the context of the foregoing
stipulated facts, Sectien 3501.0WF) provides that
the phrase *‘political party” means “anmy group of
voters meeting the requiremients set forth m section
3517.01 of the Revised Code for the formation and
existence of 2 political party."™With one excep-
tion that will be discussed e, it then divides
“nolitical parties™ into three categories, depending
upen the votes 3 party's candidate reccived in the
tast election for president or governor, Specifically,
R.C, 3501.01(T) reads as follows:

FN2, We will discuss these requirements
infra in our analysis of RC.3517.01.

{1} “Major political party” means any pofitical
party organized under the Jaws of this state
whose candidate for governor or nominees for
presidential electors received no less than twenty
per cent of the total vole cast for such office at
the most recent regular state election

2} “Intermedinte political party™ means any
political party orgonized under the laws of this
state whose candidate for govemoer or nominees
for presidential electors received less than twenty

per cent but not less than ten per cent of the total
vote cast for such office at the most recent regu-
iar state election.

{3y “Minor political party” means any political
patty organized under the laws of this state
whose cendidate for governor or nominees for
presidential electors received less than ten per
cent but not less than five per cent of the total
vote cast for such office at the most recent regu-
far state election or which has fled with the sec-
vetary of state, subsequent to any election in
which it received fess than five per cent of such
vote, a petition signed by qualified electors equal
in number o at least onhe per cent of the total vote
cast for such office in the last precedmng regular
state slection, excep! that a newly formed politie
af party shall be known os g minor political party
urtil the time of the first election for governor or
president which ocours not less than twelve
months subsequent to the formation of such party,
afier which election the status of such party shall
be determined by the vote for the office of gov-
erhor or pregident.

R.C.3501L.0KFXD), (2) and (3) (emphasis ad-
ded).

The other relevant portion of Chio election law,
R.C. 3517.61(A), sets forth the requirements for
formation and continuation as & political party. It
provides as follows:

{(A) A political party within the meaning of
Title XXXV [35] of the Revised Ceode is wny
group of voters that, at the most recent regular
state ¢lection, polied for its candidate for gov-
erner in the state or nominees for presidential
electors at least five per cent of the entire vote
cast for that office or that filed with the secretary
¢, subsequent to any clection in which it re-
ceived less than five per cent of that vole, & peli-
von sigred by qualified clectors equal in number
tw oal least one per cent of the total voie for gov-
erner or nominces for presidential electors at the
maost recent election, dechaing their intention of
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organizing a political party, the name of which
shal] be stated in the declaration, and of particip-
ating in the succeeding primary election, held in
even-numbered years, that cceurs more than one
hundred twenty days after the date of filing...Jf
any political party fails to cast five per cenl of
the roful vote cast ai an election for the office of
governor or president, if shall cease 1o be a pelit-
ival party.

*3 R.C.3517.01(A) (emphasis added).

The parties' stipulated facts indicate that the Liber-
tarian Party became a recognized political party in
Ohic on November &, 1999, under the second meth-
od set forth i R.C. 3317.07(A). On that date, a
group of voters made the requisite fliing with the
Secretary of State. Thereafler, Liberiarian Party
candidates participated in both the March 7, 2000,
rimary eleation and the November 7, 2000, gener-
al election, which occurred just less than tweive
months after the Libertarian Party’s formation in
Chio. Although the Libertarian Party gamered only
0.3% of the votes cast in the November 7, 2000,
general election, Zweber argues that it remains in
existence today as & “minor political party.” In sup-
port, she relies on the last sentence of R.C.
I501.00(F3), which, as noted above, provides
“that a newly formead political party shall be known
as & minor politicai party un(l the time of the first
election for governor or president which occurs not
less than twelve months subsequent to the forma-
tion of such party, after which election the ststus of
such party shafl be determined by the vote for the
office of govermnor or president”Because the
November 7, 2000, general election did ovcur less
than twelve months subsequent to the formation of
the [ibertarian Party, Zweber insists that the parly
remains viable, notwithstanding R.C. 3517.01A),
which states that “{i}f any political party fails 10
cast five ver cent of the total vote gast at an election
for the office of governor or president, it shall cease
to be a political party."Not surprisingly, the ap-
pelices rely en seetion 3317.01(A) to argue that the
Libertarian Pary ceased to exist on November 7,

2006, when it #id fuil to cast five per cent of the
total vote in the general clection held that day.

[2]{3] Upon review, we find Zwebet's argument to
be unpersuasive, and we agree with the frial courf's
and the appeilees’ interpretation of the foregoing
statutes, A well-recognized principle of statutory
construction requires Us 10 construe twe seemingly
comflicting statutes, when possible. o give sffect to
both, See, eg, Cohanna Jefferson Local School
Dist, Bd of Edue. v Zaine (2001), 93 Ohio St.3d
731, 234, 754 N.E2d 789, We note too that “{a]i
statutes perinining to the same general subject mat-
ter must be read in pari materia” Hughes v. Ohio
Bur. of Motor Vehicles {19973, 79 Chio $t.3d 305,
308, 681 N.EZd 430, In accordance with (lhese
principles, the trial cowrt properly censtrued R.C.
3501.05FY and R.C. 3517.01{A) in the only way
{hai avoids ap frreconcilable conflict and gives ef-
feet to both provisions as written,

As noted sbove, R.C. 3501.01(F) provides that the
phrase “political party” means “any group of voters
meeting the requirements set forth in section
3517.01 of the Revised Code for the formation and
existence  of a political party™In trn, R.C.
3517.61(A) provides that a vieble political party
comes into existence upon the requisite filing with
the Secretary of State. Notably, R.C. 3517.01(A)
alse provides that a political party “shall ¢ease to be
a political party™ if #t fails to recetve five per cent
of the fotal vote cast at an election for the office of
governor or president. In our view, the Libertarian
Party came into existence on November 8, 1999,
when it made the requisite filing, and it ceased o
be a political party on November 7, 2000, when it
failed to receive five per cent of the vote in the gen-
eral election held that day. This conclusion is con-
ststent with the plain language of R.C. 331 7.0HA),

*4 The foregoing conclusion slso is easily reconcil-
able with the portion of R.C. 3301.0HF) upon
which Zweber relies. As an initial matter, we note
that section 3501.01(F) isell explicitly references
the requirements for the formation and existence of
a poittical party found in R 3517.61(A). It then
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categorizes existing political parties based on the
per cent of the total vote their candidates received
at the most recent general election. If a party's can-
didate received at least twenfy per cent of the vote
at such election, then it is a “major political party”
If & party's candidate veceived at least ten per cent
but less than twenty per cent of the total vote al
such election, then it i an “intermediate political
party.” If & party's candidaie received at least five
per cent but less than fen per cent of the total vote
at such election, then it is a “minor politival party.”
R.C350LONEY D, (2 and (3).

The portion of section 3501.01(F) upon which
Zweber relics merely provides an exception to the
foregoing  categorization of political parties. It
provides that “z newly formed political party shall
be known as & minor political party until the time of
the first election for governor or president which
accurs not less than twelve months subsequent to
the formation of such party, after which eiection the
status of such party shall be determined by the vole
for the office of governor or president,”Under this
exception, the Liberterian Party would have re
mained a “minor political party” afler the Noven-
ber 7, 2000, general election even iF it had garnersd
one-hundred per cent of the vote that day. This s so
because the November 7, 2000, general siection oc-
currad slightly less than twelve months subsequent
to the formaticn of the Libertarian Party, In other
words, under the exception cited by Zweber, a
newly formed party camrof elevate itself to an
“intermediate political party” or to a “major politic-
al party” unti} it performg sufficiently well in a gen-
eral election held at least twelve meonths afier its
formation.

If the Libertarian Party had received at least five
per cent of the total vote on November 7, 2000, it
certaindy would have remained a viable political
party under R.C. 3517.0UA). Tt did not do so,
however, As a result. under section 3517.01(A) it
ceascd to be a political party on that day. Constru-
ing the language of R.C. 330L.01(F) upon which
Zweber relies to produce a contrary result would re-

quire section 350L.0L(F) to “tump” section
35TT7.01A), and it would bring the two statutes, as
wrilten, into imeconcilable conflict. We decline 1o
adopt such a reading of Ohilo election law, particu-
larly when the two statutes may be reconciled in a
way that gives effeet to the plain language of both, ™

FN3. In her appellate brief, Zweber sug-
gests  that  our  interprefation  of RO,
3501.0U(F) and R.C. 3517.01(A) unlaw-
fully inftinges on the First Amendment
rights of individuals who wish to form a
political party, She cites absolutely no leg-
al authority, however, to support the pro-
position that our reading of the two statutes
violates the Constitution,

in short, the wial court properly concluded that sec-
tion 350L.01(FY3 ) does not extend the life of &
political party which has been extinguished by §
3517.01(AL" Accordingly, ihe irial court properly
denied Zweber's request for declaratory and in-
junctive relief regarding her right fo be placed on
the upcoming primary ballot as a Libertarian Party
candidate. In light of this conclusion, we need not
address the partics' aliemative arguments regarding
the doctrines of laches and estoppel.

{1}, Conclusion

*% Based on the reasoning and citation of authority
set forth above, we herehy OVERRULE Zweber's
assignments of error and AFFIRM the judgment of
the Montgomery County Court of Common Pleas,

WOLFF, PL, BROGAN and FAIN, JI,, concur,

Ohio App. 2 Dist, 2002,

Zweber v. Montgomery County Bd. Of Elections

Not Reported in N.E2d, 2002 WL 857857 (Ohio
App. 2 Dist), 20062 -Ohio- 2132

END OF DOCUMENT
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OPINION

PER CURIAM. On November 4, 2008, more than 27,000 voters in Franklin County cast
provisional ballots in the various federal, state and local election contests. In reviewing those
ballots, the Franklin County Board of Elections determined that roughly 1,000 of them have a
potential defect: They do not contain the printed name or signature of the voter. That omission
implicates two questions of state law. First, does Ohio law require a provisional ballot to include
the name and signature of the voter in order to be ¢ligible to be counted? See Ohio Rev. Code Ann.
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§ 3505.183(B)1). Second, if Ohio law contains such a requirement, should a ballot containing such
a defect be counted anyway given Ohio’s exemption for mistakes attributable to poll-worker error?

The Ohio Secretary of State, Jennifer Brunner, has taken the position that the 1,000 baliots
comply with Ohio law. Claiming that Ohio law prevents some or all of these ballots from being
counted, two Franklin County voters filed this action against the Secretary of State and the Board
in the Ohio Supreme Court. The Secretary of State responded to the lawsuit by removing it to
federal court. The claimants parried this thrust by filing 4 motion to remand the case back to the
Ohio Supreme Court. The district court kept the case, holding that it had authority to resolve the
dispute and that, under Ohio law, the ballots should be counted.

Before we can consider the district court’s decision on the merits-—do these ballots comply
with Ohio law?—we must ask ourselves whether the federal courts have the power to resolve this
dispute. The short answer is that we do not. In bringing this claim, the claimants relied solely on
state law and disclaimed any reliance on federal law, stating that “[n]o federal law claims are
asserted.” Compl. § 1. And in their request for relief, the claimants sought a writ of mandamus
compelling the Secretary to comply with state law—a form of relief that only a state court, not a
federal court, has the power to impose. See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S,
89, 106 (1984); Combs v. Wilkinson, 315 F.3d 548, 560 (6th Cir. 20602). That normally would end
the matter. The federal and state courts traditionally allow claimants to be the masters of their own
fate, permitting theim to file a lawsuit in whichever court system they prefer and thus permitting
them to choose for themselves which body will decide their case—so long as the court in which the
case is filed has jurisdiction over their claim.

There are, however, at least two limits on a party’s authority to pick its forum. Ifa party opts
to file a complaint in the state court system, the defendant may remove it to federal court if it 1s one
that originally could have been brought there——either because the parties are diverse or because the
complaint seeks relief on the basis of federal law. And if a party files a complaint in federal court,
the court on its own initiative or on the initiative of one of the parties may certify a pressing question
of state law to the state supreme court. See, e.g.. R, Prac. Sup. Ct. Ohio XVIIl § 1; Planned
Parenthood of Cincinnati Region v. Strickland, 531 F.3d 406, 410 (6th Cir. 2008).

The claimants opted to file this case in state court, and no basis for removing the case to
federal court exists. The diversity exception does not apply because, as will generally be the case,
the parties to this election dispute all reside in the same State. And the federal-question exception
does not apply because the claimants did not rely on federal law in bringing their claim and indeed
expressly disclaimed relying on federal law. In her notice of removal, the Secretary claimed
jurisdiction based on two consent decrees previously entered by the district court regarding
provisional-voting issues. That the Secretary of State and the plantiffs in another lawsuit have
entered into a consent decree in federal court adopting their agreement about the meaning of these
provisions does not change matters. A consent decree binds only the parties to the settlement
agreement, not the rest of the world or for that matter today’s claimants (who had no say in what the
consent decree said). Otherwise, state officials and a willing claimant could enter into federal-court
consent decrees embracing their preferred interpretation of a state law and forever prevent the final
interpreter of state law-—the state supreme court—from deciding what it means. Thatis not how our
federal system typically decides what a state law means.

Even if the Secretary had authority to remove this action to federal court, we should point
out, we likely would have sought the Ohio Supreme Court’s input on the meaning of these state-law
provisions-—by certifying the questions to the Court to consider in the first instance. No federal
court has the final say on what Ohio law means. Even a decision by the highest federal court, the
United States Supreme Court, about the meaning of an Ohio law has no more binding authority on
the Ohio Supreme Court than a decision of the Michigan Supreme Court or for that matter any other
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court. The threshold question in this case is what Ohio law means. And the stakes of this
dispute—one federal and two state legislative races——make it quite sensible, even aside from the
intricacies of the removal doctrine, to find out what the ultimate arbiter of Ohio law has to say about
the matter before, rather than after, the provisional-vote-counting process has been irreversibly
conducted during this election season. For these reasons and those elaborated below, we vacate the
district court’s decision and remand the case to the Ohio Supreme Court to resolve the claimants’
state-law causes of action.

L

When individuals go to the polls on election day, they may be prohibited from casting an
ordinary vote for any number of reasons—say, because their name does not appear on the official
iist of eligible voters for the polling place or because they did not bring an acceptable form of
identification. See Ohio Rev. Code Ann. § 3505.18. Rather than allowing poll workers to turn these
voters away, federai and Ohic law pem‘xit the voters to cast provisiona'i hallots—votes that are not
counted untii the voter’s registration and eligibility are confirmed. See 42 U.S.C.§ 1 54&_\&}, Ghio
Rev. Code Ann. § 3505.181(A). To make confirmation possibie, Ohio law Lyplcaiiy requires the
voter to complete a provisional-ballot “affirmation,” in which the voter attests that he is bott
registered and eligible to vote. Ohio Rev. Code Ann. § 3505.181(B)(2). The affirmation—a
standard form printed on the face of the ballot envelope—contains blanks for the voter’s printed
name and signature among other things. /d. § 3505.182. After completing the affirmation “before
the election official,” the voter fills out the provisional ballot, seals it in the envelope and submits
it to election officials. /d. § 3505.181(B).

Once the polls have closed on election day, precincts deliver the provisional ballots (along
with all of the regularly cast ballots) to the county boards of elections, where the boards compare
the information contained in the written affirmation with their own records 1o “determine whether
the individual who cast the provisional ballot is registered and eligible to vote in the applicable
election.” /. § 3505.183(B)(1). Ifthe provisional-ballot voter completed an affirmation, the statute
provides that his ballot is only “eligible to be counted™ if his “name and signature” appear on the
affirmation.  Jd. § 3505.1 8%(8\(1){4) If the provisional voter “decline[d] to execute™ the
affirmation, the voter’s name, “writien by either the individual or the election official at the direction
of the individual,” must be on the affirmation. Jd. § 3505 183(B)( 1.

Four developments form the backdrop to today’s dispute. First, on March 31, 200§, a
member of the Secretary of State’s office responded t¢ an inquiry from the Franklin County Board
of Elections about the meaning of these provisions. He responded by saying that the “[n]ame AND
signature are required” under §3505.183(B)(1)(a) in order for a ballot to be eligible to be counted,
and the Board proceeded to interpret the provision on this basis. Compl., Ex. B at 2.

Second, in October 2008, shortly before election day, the United States District Court for the
Southemn Dastrict of Ohio entered two orders concernimg provisional ballots in another case——one
still pending from the 2006 election that presented federal constitutional challenges to Ohio’s
provisional-ballot and voter-identification laws. See Northeast Ohio Coalition for the Homeless v.
Brunner (Ohio Coalition for the Homeless), No. 2:06-cv-896 (S.D. Ohio filed Oct. 24, 2006).
(Apparently the case was still pending because the parties and the court had not resolved the
claimants’ request for attorney fees.) Shortly before election day, the parties in the case entered into
a settlement, by which the Secretary agreed {o issue a statewide interpretation of the provisional-
voting laws-—what became Directive 2008-101 and which lays out general state-wide rules for
boards of elections to apply in determining how to count provisional ballots. On October 24 the
district court, “{bly agreement of the Plaintiffs and the Secretary of State,” adopted Directive 2008-
101 a3 an order of the court. Order at 1, Ohio Coalition for the Homeless, No., 2:06-cv-896 (©10/24
Order”). Soon thereafter, the parties to the same case reached a second agreement—that, consistent

ADD-32



No. 08-4585 State of Ohio, ex rel. Skaggs, et al. v. Brunner, ef al. Page 4

with state law, provisional ballots should not be rejected if any defects in them were caused by poli-
worker error. On October 27, in the aftermath of this agreement, the district court entered a second
order directing the Secretary to tell the county boards of elections that provisional ballots should not
be rejected due to pell-worker error, though the order did not purport to define what constitutes poll-
worker error. Order at 2, Ohio Coalition for the Homeless, No. 2:06-cv-896 (*10/27 Order™). The
Secretary then issued Directive 2008-103 zlong these lines.

Third, on election day, November 4, 2008, approximately 27,000 provisional ballots were
cast in Franklin County, Ohio. Of those, around 1,600 are deficient in one of three ways: (1) the
affirmation has a voter’s signature but no printed name, (2) the affirmation has a printed name but
no signature or (3) the affirmation has both a signature and printed name, but either one or both of
those things are in the wrong location on the affirmation.

Fourth, two members of the Franklin County Board of Elections disagreed with two other
members of the Board and the Secrefary of State over whether to count these ballots. Citing the
language of the relevant Ohito laws, the March 2008 guidance received from the Secretary’s office
and Directives 2008-101 and 2008-103, two Board members took the position that provisional
ballots suffering from these deficiencies were not “eligible to be counted” under Ohio faw. The
Secretary and two other Board members took the position that the ballots should be counted as long
as the Board could verify that “the person 1s registered to vote, voted in the correct precinet, and that
the person was not required to provide additional information/ID within 10 days.” Compl., Ex. A
at 7. :

On November 13, 2008, two Franklin County voters, Dana Skaggs and Kyle Fannin, filed
a complaint in the Ohio Supreme Court against the Secretary and the Board arguing that the
deficient ballots could not be counted under Ohio law and secking a writ of mandamus ordering the
Secretary to direct the county boards of elections not to count provisional ballots where the written
affirmation does not contain both a printed name and a signature in the correct place on the
affirmation. Compl. at 15, The Secretary removed the action to federal district court. The claimants
and the Board filed separate motions to remand, challenging the removal on the grounds that the
complaint did not state any claims arising under federal law and that it violated the “rule of
unanimity,” which requires all defendants to join in a removal petition, see Loflis v. United Parcel
Service, Inc., 342 F.3d 509, 516 (6th Cir. 2003). For her past, the Secretary of State moved to
realign the parties, arguing that the Board's interests lined up with the claimants, not the Secretary.
Afier granting the Secretary’s motion to realign the Board as a plaintiff, the district court denied the
motions to remand. Orderat 1, 12, State of Ohio ex rel. Skaggs v. Brunner, No. 2:08-cv-1077 (S.D.
Chio Nov, 17, 2008),

The parties filed cross motions for summary judgment on the merits, and the district court
granted summary judgment in favor of the Secretary. Opinion and Order at 1, 11, State of Ohio ex
rel. Skaggs v. Brurmer, No. 2:08-¢v-1077 (S.D. Ohio Nov. 20, 2008). The court held that Ohio law
imposed a duty on poll workers to verify that a voter had properly completed the provisional-ballot-
envelop affirmation before accepting the voter’s provisional baliot, that the deficient ballots were
the result of poll-worker error and that the Board therefore should count the ballots, See id. at
11-15.

1.

In chellenging the district court’s decision, the claimants first raise two jurisdictional
arguments-—that the removal violates the rule of unanimity and that the removal was improper
because the complaint does not rely on federal law. Because we agree that the complaint does not
present a federal question and because no other basis for removal exists, we need not reach the rule-
of-unanimity question or for that matter the merits of the district court’s decision.
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Federal courts are courts of Iimited jurisdiction. Unlike state trial courts, they do not have
general jurisdiction to review questions of federal and state law, but only the authority to decide
cases that the Constitution and Congress have empowered them to resolve. When a party opts to
file a complaint in state court, the federal courts must honor that choice unless Congress has
authorized removal of the case. See Rives v. Regions Bank of La., 522 U.S. 470, 474 (1998); 28
U.S.C. § 1441(a). Absent diverse parties or absent one of the other express (though rarely relied
upon) grounds for removal, see 28 U.S.C. §§ 1442-1444-—none of which applies here—the
defendant may take the dispute to federal court only if the plaintiff’s claim “aris[es] under” federal
law, 28 U.S5.C. § 144 1(b); see Mikulskiv. Centerior Energy Corp., 501 F.3d 555, 560 (6th Cir. 2007)
(en banc). A party seeking to invoke the jurisdiction of the federal courts—here the Secretary of
State—bears the burden of establishing that such jurisdiction exists. See Brittinghamv. Gen. Motors
Corp., 526 F.3d 272, 277 (6th Cir. 2008). And 2 dispute over the removal jurisdiction of a federal
district court gets a fresh look on appeal. See City of Warren v. City of Detroit, 495 F.3d 282, 286
(6th Cir. 2007).

In “determin{ing] whether {a] claim arises under federai law,” we look only to the “weli-
pleaded allegations of the complaint and ignore potential defenses™ that the defendant may raise.
Mikuiski, 501 F.3d at 560 (internal quotation marks omitied). Even “defense[s] that rel{y] on the
preclusive effect of a prior federal judgment or the pre-cmptive effect of a federal statute,” id.
(internal quotation marks omitted), or that are “anticipated in the plaintiff’s complaint” are
irrelevant, as they do not form “part of a plaintiff’s properly pleaded statement of his or her claim,”
Rivet, 522 U.5. at 475 (internal quotation marks omitted). Although the well-pleaded-complaintrule
focuses on what the plaintiff alleges, it allows a court to look past the words of a complaint to
determine whether the allegations, no matter how the plaintiff casts them, ultimately involve a
federal question. In addition to causes of action expressly created by federal law, see City of
Warren, 495 F.3d at 286, federal-question removal thus also reaches ostensible state-law claims that
(1) necessarily depend on a substantial and disputed federal issue, (2) are completely preempted by
federal law or (3) are truly federal-law claims in disguise. See Mikulski, 501 F.3d at 560.

In filing this complaint in the Ohio Supreme Court, the claimants presented a single cause
of action under state law and sought a writ of mandamus and injunctive relief as a remedy. Compl.
at 15-16. Their complaint expressly disclaimed any reliance on federal law. Compl. § 1. And none
of the three grounds for otherwise characterizing their complaint as a federal question applies:
(1) Therr claim does not necessarily depend on a substantial federal issue; (2) their claim is not
compietely preempted by federal iaw; and (3) there is 1o cognizable basis for saying that they have
filed an ersatz state-law claim that, when all is said and done, amounts to nothing more than a
federal claim.

Our esteemed district-court colleague, who as is so often the case in an election dispute was
given little time to resolve this matter, reached a different conclusion. The court concluded that the
complaint arose under two separate sources of federal law: the two consent decrees that the court
had issued in the Ohio Coealition for the Homeless case, and the Equal Protection Clause of the
United States Constitution. We consider each ground in turn,

Does the complaint allege a violation of the consent decrees or turn on them? No. The
claimants, to start with, did not allege that the Secretary had violated the consent decrees or any
other federal court order. In the statement of the claim and the prayver for relief, the complaint does
not invoke the consent decrees, and indeed it never mentions either consent decree. The most that
can be said is that, at one point in the complaint, the claimants mention the Secretary’s Directive
2008-101, though not the consent decree. See Compl. 9 18. But that reference was not in the
context of alleging that the Secretary had violated a federal court order; it was in the context of
alleging that the Secretary had offered one interpretation of the relevant statutes before the election
and had offered another interpretation of the statutes after the election when the significance of these
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provisional-ballot-counting issues had become apparent, see id 19§ 17-22. Nowhere did the
claimants allege that the Secretary, by adopting a different interpretation of the state laws on
November 10, had “violated” her prior administrative directive or the court order that “adopt[ed]
and annexe[d]” it, 10/24 Order at 1. To read the complaint any other way would suggest that the
defendant, not the claimants, 1s “the master of {their] complaint.” NicSand, Inc. v. 3M Co., 507 F.3d
442, 458 (6th Cir. 2007) (en banc).

The Secretary alternatively seeks to uphold the removal decision on the ground that, even
if the complaint alleged only state-law grounds for relief, it stili “necessarily depends on resolution
of a substantial question of federal law.” Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463
U.S. 1, 28 (1983). The substantial-federal-issue exception opens the federal removal door only if
“(1) the state-law claim . . . necessar ity raisels] a digputed federal issue; (2) the federal interest in
the issue [is] substantial; and (3) the exercise of jurisdiction [will] not disturb any congressionally
approved balance of federal and state mdicial responsibilities.” Mikulski, 501 F.3d at 568. Ag the
Secre‘{ary and the district court see i, ‘the complaint meets these requirements because this action
cannot proceed without interpreting the two federal-court consent decrees, which incorporate the
Secretary’s two advisory dzrectwes But, as we see it, the complaint does not satisfy any of fhf*se
requirements, much less all three of them,

First, the consent decrees do not transform this state-law cause of action inio a federal cause
of action for a threshold reason: The decrees represent a settlement agreement between the parties
to the Ohio Coalition for the Homeless case and thus cannot control the outcome of a case invelving
different parties, much less insulate a question of Ohio law from review by the one court with a final
say over its meaning: the Ohio Supreme Court. Consent decrees derive their authority from the
parties’ consent, which permits the parties to give away their rights, not the rights of third parties.
See City of Warren, 495 F.3d at 287. That a defendant in a state-court lawsuit has previously
entered into an agreement with other parties about the meaning of state law that was approved in a
federal-court consent decree does not inject a substantial federal issue into a subsequent state-court
case. See id.

Moreover, even if for the sake of argument we were to suppose that these orders bound the
Secretary in this case, that at most would raise a defense to this action; it would not make the orders
an essential element of the claim. Unlike the case on which the district court most heavily relied,
EBI-Detroit, Inc. v. City of Detroit, 279 F. App’x 340 (6th Cir. 2008), where the plaintiffs exphcx*ly
alleged that the defendant had contravened an existing district-court order and therefore had to prove
that point to obtain relief, see id. at 346, the claimants in this case have not brought any claims
premised on the Secretary’s failure to adhere to the terms of the consent decrees. If the Ohio
Coalition for the Homeless orders come into play at all in this case, that will be because the
Secretary takes the position that the orders tie her hands and preclude her from adopting any
inconsistent interpretation of the statutes. But the issue-preclusive shadow cast by a prior federal
decision is an affirmative defense, not an ingredient of the claimants’ claim, and as such it cannot
convert a state-law claim into a federal one. See River, 522 U.S. at 476-77.

Second, the federal interest in this dispute is not “substantial,” as measured by the four
factors we consider in assessing this point: (1) whether a federal agency is involved; (2) whether
the federal question is important; (3) whether a decision on the federal question will resolve the
parties’ dispute; and {4} how many other cases a decision on the issue in this case will resolve. See
Mifkulski, 501 F.3d at 570. For one, no federal agency is involved in this dispute. It involves only
Ohio voters and Ohio public officials. In this respect, too, the instant facts differ materially from
those presented in EBI-Detroit, where the complaint alleged misconduct by a specially appointed
federal officer in the performance of his appointed duties, a circumstance necessarily adding to the
substantiality of the federal question presented. See 279 F. App’x at 346.
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For another, the Secretary’s directives, even though they have been included in two federal-
court consent decrees, do not create important federal questions in any meaningful sense. The orders
do not contain any conclusion that Ohio’s election laws violate any provision of positive federal law
or that the Constitution, a congressional enactment or an agency regulation requires reading the state
statutes in a certain way--—say, to avoid constitutional doubts. Rather, both orders by their terms
reflect only the parties’ mutual agreement about the meaning of these state laws, see 10/24 Order
at 1; 10727 Order at 1, a subject on which the state courts presumptively have the last word, ¢f.
Coalition to Defend Affirmative Action v. Granholm, 473 F.3d 237, 246 (6th Cir. 2006). No less
importantly, the Secretary’s directive with respect to poll-worker error says nothing at all about what
constitutes poll-worker error under state (or federal) law, much less about whether a voter’s failure
to sign a provisional ballot application or include one’s name on it constitutes peoll-worker error.
And the other directive merely restates Ohio law without offering any elaboration on how it would
apply to the ballot-counting problem presented in this case. The mere incorporation of state-law
requirements in a federal-court consent decree does not automatically create 2 federal question,
much less an important one.

For still another reason, the interpretation of these consent decrees will not resolve this
dispute. As noted, they have no direct bearing on the merifs of this lawsuit because they merely
reflect an agreement among parties to a different suit. And because the decrees offer no specific
guidance about how to resolve these disputes, other than by reciting or paraphrasing the relevant
language of the state laws, our interpretation of them here would be no more helpful to our
resolution of this case than our interpretation of the underlying state laws themselves.

For a final reason, no one suggests that the federal court’s resolution of this issue will head
off future lawsuits. Exactly the opposite, it would seem, is more likely to happen. Until the Ohio
Supreme Court finally decides what these state-law provisions mean, injured parties are bound to
continue to ask that Court to resolve this dispute once and for all—as indeed is their right.

Third, this is hardly a case where “the exercise of jurisdiction {will] not disturb any
congressionally approved balance of federal and state judicial responsibilities.” Mikulski, 501 F.3d
at 568. Congress’s most recent handiwork concerning provisionai ballots, the Help America Vote
Act of 2002, Pub. L. No. 107-252, Title 1, § 302, 116 Stat. 1666, 1706 (codified at 42 U.S.C.
§ 15301 et seq.), leaves no doubt which lawmaking body—the federal or state governments—has
plenary authority over the counting of provisional ballots, It “conspicuously leaves . . . to the
States” the determination of “whether a provisional ballot will be counted as a valid ballot,”
Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 577 (6th Cir. 2004); see 42 U.S.C.
§ 15482(aj(4). To aliow federal courts free rein in determining whether and under what
circumstances a partially deficient provisional ballot will count—under state Jaw——would deprive
state courts of their long-established role as the “final arbiter on matters of state law,” Planned
Parenthood, 531 F.3d at 410. If all it takes to transform purely state-law questions into a substantial
issue of federal law-—sufficient to end state courts’ supremacy in interpreting their own statutes—is
the agreement of two putatively opposed parties and one federal judge incorporating an
inferpretation of that law imto a consent decree, it is hard to imagine any state-law matter lying
outside a federal court’s reach,

Accordingly, we hold that the claimants’ cause of action does not satisfy any of the three
required elements of the substantial-federal-issue exception to the well-pleaded-complaint rule, as
set forth in Mikulski. We therefore conclude that the Secretary has failed to carry her burden of
demonstrating that the claimants’ state-law claim necessarily presents a substantial federal question
that warrants removal to federal court.
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Did the complaini allege a violation of the Equal Protection Clause? No. On iis face, the
complaint does not set forth an equal-protection claim, and indeed it explicitly disavows any reliance
on federal law: “No federal law claims are asserted.” Compl. 9 1.

The Secretary nonetheless claims that the complaint amounts to artful pleading because it
invokes the substance of an equal-protection claim even if it leaves the form of such a claim behind.
See Mikulski, 501 F.3d at 561. In making this argument, she points to paragraphs 4 and 5 of the
complaint where, in a section devoted to identifying the relevant parties, the claimants say that they
are “bring{ing] this action to assure that {their] vote[s are] not diluted as a result of the misdirected
mstructions of the Secretary of State to count provisional ballots that are not lawful or valid under
Ohio law.” Compl. 9§ 5. Yet the claimants made these allegations not in order to raise an equal-
protection claim sotfo voce but in order to gain admission to the state courts. Under Ohio law, the
claimants were required to identify an injury to establish standing to bring this claim. See State ex
rel. Toledo v. Lucas County Bd. of Elections, 765 N.E.2d 854, 857 (Ohio 2002) (per curiam) (“The
applicable test for standing is whether [the] relator would be directly benefited or injured by a
juagment in this case, and this test applies to mandamus actions concerning election matters.”).

As with all allegations that a State is counting ballots it should not, one form of injury caused
by that problem will be vote dilution. But that reality does not preclude the claimants from relying
on state law to redress the harm, particularly when the source of the injury is an alleged
misinterpretation of Ohio law. Even if it is true that the claimants might have brought a separate
federal constitutional claim to redress this injury, a point on which we need not take a stand, neither
the federal courts nor a state official may force them to do so.

Because the Equal Protection Clause also is not a “necessary element of one of the
[claimants’] well-pleaded state claims,” Franchise Tax Bd., 463 U.S. at 13, this case does not fit
within that “special and smali category” of cases finding federal jurisdiction on that ground, Empire
Healthchoice Assurance, Inc. v. McVeigh, 547U.S. 677,699 (2006). The complaint alleges that the
Secretary’s instructions to the Board violate several Ohio statutes—claims that do not “necessarily
depend[],” Franchise Tax Bd.,, 463 U.S. at 28, on the resolution of any kind of equal-protection
question, The district court, it is frue, identified the specter of an equal-protection problem: the
chance that a ruling in favor of the claimants might lead to non-uniform provisional vote counting
across counties. But such a claim is not a “necessary element of one of the well-pleaded state
claims,” Franchise Tax Bd., 463 U.S. at 13, but at best a federal defense that the Secretary may or
may not wish to inject into the case in the Ohio courts in support of her proposed interpretation of
state law.

One other thing. A federal court may not enjoin a state official to follow state law, see
Pennhurst, 465 U.S. at 106, which means that, if the Secretary’s position in this case were accepted,
it is doubttul that the claimants could ever obtain relief. Consider the three possible ways in which
the federal court could resolve this case. One is that the federal court might reject the claim because
it is inconsistent with state law. Another is that the federal court might reject the claim because,
even though it is consistent with state law, the federal Constitution (or a federal law) prohibits the
claimants from obtaining relief. The third possibility is that the federal court might agree with the
claimants’ interpretation of state law, might reject the Secretary’s’ federal-law defenses and might
wish to grant the requested relief: an injunction preventing the Secretary from counting the disputed
provisional ballots. But because the United States Constitution prohibits federal courts from
enjoining state officials to follow state law, the court could not enter such an order, The only relief
the federal courts could give in this instance thus would appear to involve the denial of the
claimants’ request for relief. “Heads I win, tails you lose” is not a traditional way, let alone a fair
way, to apply the removal doctrine.

* %k
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In the final analysis, this case does not present one of those “limited circumstances” where

“a defendant may force a plaintiff into federal court despite the plaintiff’s desire to proceed in state

court ? Mikulski, 501 F.3d at 560. By the terms of their complaint, the claimants raise only a state-
law claim and disavow any reliance on federal law. Absent a substantial federal issue lurking
beneath their claim, “we should take [the claimants} at [their] word.” NicSand, 507 F.3d at 458.

Both parties, elbows drawn, accuse the other of engaging in forum shopping. But to the
extent the fawyers for the parties wish to obtain the best forum for resolving their clients” claims,
they are doing only what their professional obligations require. To the extent the parties are doing
the same thing, the law expressly allows them to do so. The central premise of the well-pleaded-
complaint rule is to faciliiate forum shopping-to allow claimants to pick the law under which they
seek redress, to pick the forum that they would like to resolve Lheir claim and to have the courts
(most of the fime) respect those choices. See Holmes Group, Inc. v. Vornado Air Circulation
Svstems, Inc., 535 U.S. 826, 831 {2002); Caterpillar Inc. v. Williams, 482 1.8, 386, 392 (1987).

Nor do we see any reason to think that a state-court forum for resoiving this question of state
law will favor one party over the other. In the 2008 calendar year, by our count, there have been at
least six original actions decided by the Ohio Supreme Court involving the Secretary of State and
interpretations of state law, Not only were none of these six actions removed to federal court, but
the Secretary also has won three of them, lost two, and achieved mixed results in one. See State ex
rel. Stokes v. Brunner,  N.E2d 2008 WL 4810591 (Ohio Oct. 16, 2008) (per curiam); State
ex rel. Myles v. Brunner, N.EZ2d ,No. 206081842, (Ohio Oct. 2, 2008) {per curiam); State
ex rel. Colvin v. Brunner, N.E2d 2008 WL 4443962 ( (Ohio Sept, 29, 2008) {per curiam);
State ex rel. Lawrence Coum‘y Republic an Party Executive Comm. v. Brunner, 892 N.E.2d 428
(Ohto 2008) (per curiam); Srate ex rel. Summit County Republican Purty Executive Comm. v.
Brunner, 850 N E.2d 888 (Ohio 2008} (per curiam); State ex rel. Parrotty. Brunner, 882 N E.2d 908
(Ohio 2008) {(per curiam). In a seventh case, we should point out, the defendant removed ihe case
to federal court, but the district court remanded the case to the Ohio Supreme Courtafter concluding
that the plamilff’s mandamus petition (as here) “d[ui} not on its face state a claim arising under
federal law,” or necessarily “require resolution of substantial, msputw issues of federal iaw,” but
simply “ask[ed] the court to compel the Secretary to comply with her duties under state law.” Ohio
ex rel, Myhal v. Brunner, No. 2:08-cv-893, 2008 WL 4647701, *1-2 ($.D. Ohio Oct. 20, 2008),

The resolution of this dispute by the Ohio Supreme Court also does not prohibit the Secretary
{rom asserting any relevant defenses, including the defense, if she wishes, of saying that the failure
to count these provisional ballots would violate federal law. And if a federal defense is raised and
the Ohio Supreme Court rejects it, the Secretary is free to attempt to seek review in the United States
Supreme Court. See Bush v. Gore, 531 U.S. 98, 102-03 (2000) (per curiam).

HI.

For these reasons, we vacate the district court’s opinion and remand the case to the Ghio
Supreme Court,
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