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AFFIDAVIT OF PATRICIA A. WOLFE

I, Patricia A, Wolfe, hiaving been duly sworni and cautioned according to Taw, hereby state
that I-am.over the age of cighteen years and am comipetent to testify to the facts set forth below

based upon my personal knowledge.

1. From 1984 to March 1992, T was employed by the Coshiocfon County (Ohit) Board of
Elections, where I served in the positions of Director and Deputy Director, performing the
statutory duties of those offices, and such other duties as assigned to me by the board,
relative to the administration and condugtiof elections in thatcounty.

2. I'have been employed in the Elections Division of the Ohio Secretary of State’s Office since
March 1992, thmugh three administrations; during which time [ have served in the positions
of Assistant Elections. Admmlstrater, Elections Adnriniistrator, and Dlrectar of Elections. I
‘currently am the Elections-Adiministrator for the Oﬁice of Ohio Secretary of State Jennifer

Brigsier.

3. lam,and since 1997 have been, & Certified Elections Regisfration Administrator (“CERA™).
Toretainmy: CERA certification, I must successfully complete specified continuing
education courses offered by the Elections Center and. Aubun: Uniiversity (Alabama.
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10.

11,

12.

13.

A requireiiient of my position is k wledge othchun’tybeards of elgctions administer

provisional voting,

Ohio’s current provisional voting process in R.C. 3505,181, 3505.182 and 3505.183 was

enacted in House Bill 3, effective May 2,2006.

Chapter 35-of the Olifo Revised Code: places numerous duheb on eleetion judpes (@ﬁ@n
referred to as poll workers) in administering elections i precinets in Ohio.

The Ohie county boards of elections are required by R.C. 3501.27 and Directive 200877 t6
train election judges on administering elections, including provisional voting; at the preginet.

To aid Ohio’s county boards of elections in training poll workers, the Secretary of State has
developed pursuant to her statutory autherity underR.C. 3501.05(C) and 3501.27(B) the Poll
Worker Manual and Poll Worker Quick Reference Guids.

In Directive 2008-27, the Secretary of State required Ohio’s county boards of elections to
train poll workers using the Sectetary of State’s Poll Worker Manual and Poll Worker Quick
Reference Guide. Additionally, the directive requires boards of elections to provide a copy
of these documents to all poll workers and to provide three copies 6f the Poll Worker Quick
Reference Guide to each precinct foruse. o Election Day..

The-Poll Worker Manual addresses provisional voting on pages 37 — 40 (attacticd hereto as
Exhibit A). The Poll Worker Manual specifically requires poll workers to “check to fnake
sure the voter’s [provisional ballot affirmation] envelope is compléted” and that “[tihe
completed [provisional ballot affirmation] envelope shiould be double-checked by a second
poll worker™ on page 40, items 4 and 6.

The Poll Worker Quick Reference Guide-also addresses provisionial voting. The Seciion
addressing “Processing Provisional Ballots Voted” (attached hereto as Exhibit B) specificaily
requires poll workers to *“check to make sure the voter’s [provisional ballot affirmation]
envelope is completed” and that “[tfhe completed [provisional ballot affirmation] envelope
should be double-checked by a second poli worker” in items 4 and 6.

Another requirement of my position is to draft forms preseribed in Chaptet 35 of the Ohio
Revised Code in consultation with the legal staff and pursuant to the Secretary of State’s
statutory authority under R.C. 3501.05(G).

I drafted Becretary of State Form 12-B (attached hereto as Exhibit C) to serve as the.
prov‘isionai ballot affirmation for usé by persons voting provisionaily as provided in R.C.
ﬂ( Es‘éz



eiaemma*‘ Toial venf,. dtion statement

oIl workers to-review

15, “f‘heSecmtal?( of State’s interprétatio
4 - bal ng the elac:txfm ofﬁmal,

Pa%nma A W@lfe, Elecﬁons Ad ki’\simt@r

ofe me; a notary pubhc in and far said county and state, and subscribed in
¢ above-named Patricia A. Wolfe, who acknowledged that she did sign the
foregginig instrumenit and that the same is hers and its free act and deed, this 18™ day of
November 200& in the City lumbus, Connity of Feanklin, State of Ohio, in testimony

whereof, T.set my hand and official seal.

my presence,

§ Brian E. Shum,,, Attﬂmey at Law
Fiis R' ' Notary Public - State:of Ohio |
wﬁéﬁ%’f ﬁ”ﬁﬁﬂ?ﬁ My commission has no expiration. R.C,147.03,
5
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Provisional baliots are paper ballols that are used by voters whose identities
cannot b vouchied for by required identification (seée Voter 1D Reqmrements
section) of in.situations where there miay be a guestion about 2 voter's. €ligibility
to-vote on Election Day in your precinct. The faw provides specific situations

' ional baflat shatild be ESSL&F‘G i you determine g voler isin the
Wrong precingt Bt the voter insists o voling in your precinet,.you may-stiil aliow
‘the voter to'cast'a provisional ballot, which will not be verified for efigibility unti
after Election Day.

Reasons under Ohio Law for Issulng a Provisional Baliot

«  [f the voler's name does not. appearin the Szgnature F'c:il Book or the
Supplemenital Voter List, and the voter i5'in the right precinct, he or she
MUST vote a provisional ballot.

< fthevotersname-does not appear in the Signature Poll Book or the
Supplempnital Voter List, and the voter is in the wrong pracinet and
demands to vote, ha drehe ML!QT vote a provisional baliot

»  If the voter has changed his or her name and did not update his or her
registration by the deadline for that Election Day, the voter MUST vote a
provisional baliof,

+  if e voter has moved into your precinct and did not update his or her
registration.with the board of eiesucns e orshe MUST vote a provisional
‘balict, You must ver!fy this by locating the voler's tew address I your
Voting Location Guide. The voter’s current address will not be in the
Signature Poll Book or the Supplemental Voter List. The voter should fill
out:a change of address form atthe polling location which you will submit
to'the board of elections with all materials affer the close of the polls.

- i amessage stating the voter requested an absentee baflot or voted an
earlier provisional ballot appears in the Signature Poll Book, he or she-

Ofiio Secretary of State | 37



Poll Worker Manual

MUST vote a provisional: ha}ht unless you are: othe:w?sa directed hy the
board of elections.. : : .

« Ifthe Signature Poll Book shows: that the: Notici
sent to the vaterby the board &
returnw as undelivara

ion card that was

« Ifthe voter is NOT ABLE to provide a valid ID at the checkiin table, the
voter MUST vote a provisional baliot.

» ifthe voter REFUSES to provide a valld 1D at the check-in table, the
voter MUST vote a provisional ballot, -

= Ifthevoler's signature, in the opinion of-th :ﬂﬁii wc:-ri@r does not
match the signature'in the S!gnata.re Poll Book, the voter MUST vote.a
provisional baliot.

= Ifthe voter's eligibility to cast a bisliot has been ehaiienged {see
challenging voter sectlan) by the poll workers and the voter refuses
to make the required $tatement { Farm 10-&) tha vater MUST vote a-
provisionai baiiot.

- Befors providing a volter with a praviaiaﬁai bafiot, make sure that
the voter's address is In your precinet. i not, pleage: ﬁifeat the
veterto the correct precinet; pmvidmg information on location
and & telephone number the voter can tall for-help: There should
be-avallable cards, from the Secratary of Statg, with 2 number for

the voterto call for hs}g i nesded on Election ﬁay ¥ v cards are
available, please have them call the following phone number:
{877) 868-3874,

Provisional Ballot Requirements Relating to Last 4 Digits of a Voter's Social
Security Number When No- Aﬁceptabie 1D-is Provided

ask ham or her for the last faur dngits_ of hfs of har Seaial Sea i ge mi;}er The_
voter does not have to shiow the poll warker her or her actual Social Securlty
card. S
«  ABKING FOR'LAST FOUR DIGITS OF SSN: Election officials must ask
a provisional voter for the last four digits of his or her Sogial Security
number.

38 | "~ Ohio Secretary of State




Poll Worker Manual

-fstaisng that he or she daes

that the baliot will
_;hear@-ﬁf éleeﬁénk Withir

VOTER HAS NO SSN: A voter who doss not have a Secial Sscurity
number must casta prowsmnal baﬂet after cempie ing 8 Fcrm 10:T

typerof identification, 1

fhe: vc:ter apnars at the c@unty
10 day: ofthe: election and provides the required

VOTER HAS SSN BUT CANNOT: .R WILL NOT PROVIDE: #f the voter

caﬁﬁai rwill riot provide the last four d digits of his-or her Soial Security
iLimiber, the. glection officials must ask-the voter i they have.a Social
Sectrity number. The poll worker must give the voter & written notice

that the ballot will not be counted unless the Voter appears at the county
board of elections within 10 days of the atactfon and provides the required
identification.

VOTER HAS SSN AND PROVIDES LAST FOUR DIGITS: Avoter who has
a:Social Security number and provides the last four digits, he or she may
vote-a provisional baliot. The voter may appeat al the board of elections
within 10 days after the election to provide a valid form of identification but
is not required to for the batiot to count.

VOTER REFUSES TO COMPLETE ANY FORMS: Even 3 vcater refuses
to compilete the apprapriate Affrmation Statement and Formi 10-T noted

‘above, he or she‘may cast a provisional ballet. However, the polt worker

miust record the voter's name and shall include that information with the
bailot w?wn zransm:thng it to thie courity boafd of election. The: poll worker
must give the voter g written nofice thatthe ballot will not be counted
uniess. the voter appears at the caunty board of elections within 10 days of

~ the election and provides the required identification,
Processing Provisionai Ballots Voted

1. The poll worker must indicate on the Provisional Ballot Envelope (Form

12-Bywhy the voter is casting a provisional ballot and incliude afl of the
following that-apply:

« The type of ID provided, if any;

* The last four digits of that voter's Soclal Secursty numbet, if
provided;

¢ The fact that the Affirmation Statement (Form 10-T) was executed, if
applicable; or

Ofiio Secretary of State T ) 39



Poll Worker Mantial

» Thatthe voter réfused to execute thae Affirmation Statement (Form.
10-T).

2. The envelope and Prmsaana: Voter Hemne M@im must be givento the
voler,;

" 3. Thevoter should be asked tfa;:-mglafe; thee statement o the envelops;
4. The poll worker must check to. make sure the voter's envelope is
completed;

5. The poll worker must completely fills out the back of the envelope and sign
the front.of the gnvelope:

6. The completed envelope should be double-checked by a second poll
worker; and

7. Poll workers must provide to every provisional votera copynfthe
Provisional Voter Hotline Motice at the time the voter casts his or her
provisional baliot.

Recording Provisional Ballots VYoted (Provisional Voting Summary)

1. The "Provisional Voters i’jnsy” section in the back of Poll Book must be
completed and signed;

2. The poll warker must recarrd the stub number(s) when the baliot s given to
the voter;:

3. The voter must compietes the ballot and seals the ballot in the envelope;
and -

4. The voted provisional ballot in the sealed envelope must be placed by the
vater or presiding judge in the provisional voting bag or box.

40 | | Ofio Secretary of State




Exhibit B
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FUR USE AT FRECINGTY PoiLing LECATIONS

P“Ilvv;rkerﬂ,,&”
eference Guide

For Nevembar 2008

OHIO SECRETARY OF STATE

Prnee [ oeiaity fredoriadon Sticker Hered

PoLL WORKER DUTIES AND CONDUCT

ARRANGING THE R I a—
PoLLING LOCATION SECURITY
OBSERVERS , ELECTIONEERING
MEDILA & POLLSTERS
PROCESSING VOTERS

CHALLENGING VOTERS BALLOT ERRORS

WRITE-IN CANDIDATES IME LIMITS
— PROVISIONAL BALLOTE

VOTER IDENTIFICATION REQUIREMENTS

CLOSING PoLLE TRANSFORTATION OF BALLOTS
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If 8 voterdbes not Weve Gne of the seveh frme of sccepiable voter 10, why Ukt sk hip
- or her for the last faur digits of his or-her sgc;ai Secyurity number. The voter daas naY -
have to show the poH worker her or her d¢tunl Social Sacyrity card,

L

ASKING FOR LAST FOUR BIBITS oF B5N; Eletdion G{ffl’.’iaiﬁ st
vater-for the st feur digits of his or her Soctal Se

VOTER HAS NO 55N & voter who does nnt have a Social Sejcunxy umbaf
cast a provisional ballat after mpieting a Edrm 10-T stating that B

not have s Socigl Seeurlfy g T or ghy type-of id eati

must give the voter a wriften nomce that the batiof
voter appears at the county: baard of glections within
provides the reqmred 1 3

VOTER HAS S5K. BUT £l
not providas the fast four gits of hts or ﬁer SOCTE! Segur :
offfciats must ask the voter if they have a Social Security fiug
must give the voter a written notice that the baltot vl nat be doun
vater sppesrs at the county board of elections within ten days of ‘the P
prov!d@s the reciulred uéentmcatmn

Security number an:i pmwdes tl':e last four dlg:t_ f

balot. The voier may appear at'the lmarci of e%ect:ons wlthm ten days after tha
election to provide & valid form of identification but is not requlreﬁ to for the ballo
to count,

VOTER REEUSES TO COMPLETE ANY. FORMS: Even if 5 voter -mfases tn ey
the annrepriate Afﬁmwtscm Staremrent anf Form 10-T poted-zbave, Re or
¢ast & provisional baliot: However, the poll worker must reége the Voters
and. shall inclyde that information: with, the ballot when transmitting Jt 1o the tounts
board of elzction. The poll worker must give the voter a wiitten natice that the

ballet will not be counted unless the votsr appears at the tounty bdard of-elections
within ten days of the &Eectmn & provides the rEquired identl catmn

ng Provisional Ballots Voted

[ L I T ]

. The poll worker must indicate on the Frovisional Batlct Enve pe--(Fcr,m 12-8) why

¢ The voter must completes the batiot and seals the ballotn thee ‘elope, a:nd
. Tha voted proyisignal baltal in the sealed envelope: must be: plat iy’

the voter is casting a pruv1&5onai baliot and inclide ail of 1
» The type of [D provided, if any’
» Tha last four digits of that vuter s Sucia! 5ecurity number, if provide' !

. The pall wurker must check to make sure the vm‘.er 5 e;weiupe ig ccmﬁlamd'
- The poll waorker must completely fills out-the Hack of-the envelope and sign the

frant of the envelopé;

. The completed envelope should be double-checkied by a2 second polf worker; and

Poll workers must provide to every provistonal voter.a copy of the Proyisional Vote
Hattine Notlee at the time the voter ¢asts his o her pmvismnai baiiok.

5 Vated !“Pmmmm E

oiial Ballot

. The *‘vazsmna. Votgrs Only™ sectien in thie back of Poil Book must ﬁe ccxmp{eted

and signed;
. Thé poll worker must record the stob numbes{s) when the ballotis given o thie
voier;

presidmg judge in“the prcsws:onai vating bag oF bax

PROVISIONAL BALLOTS

VOTER IDENTIFICATION REQUIREMENTS

CLOSING POLLS TRANSPORTATION GF BALLOTS



Forin No. | 248 Préscribed by Secrelity of Stine (0708

IDENTIFICATION ENVELOPE
PROVISIONAL BALLOT AFFIRMATION
R:C. 350%: 16, 4505.181, 3505,182

Exhibit C

. e i _;;.,s:éiéﬁméfy'S-Wear-o'r affiriy that Famta citizen of the

wneral election, I have lived inthis siate for 30 days
reci which 1 am voting this provisional Ballot
this provisionat ballot..

mmediately preceding this election; ['am 4 registered voter 1n
and ‘that 1 am-eligible to vote in the election in which I'am voting

Carrent-Address Former Address (if applicable)

" Sireer Address " “Sivest Ao

Gz T Chyiip

County U - ' County

Mailing Address if other fran above It name change, pléase complete line helow:
Birthidate: Former Narye

Former Signature:

Voluntary infortiation: To assist the baard of elections in mntacting;yéu i a timely. manner, if necessary:
Your daytime plione number . Your email address

Form of identification provided: Reason for voting provisional ballet:

[ Ohio drivers Heense (provide #): _ ] My tiame does not appear on the official precinct list
(iocated Jeft hand side; m ‘eard beginging with two letiers) ] Changeof address

L1 Other valid photo-identification (specify); _ [T Change of numé;

L1 Last four digits-of my social security number-are; - -— |J Requested, but did not réceive absent voter™s ballot

[ Other . . _ (3 ‘Othigr _

{7 Mohe -

Ideclare, if the election is-a primary efection, by requesting a partisan ballst of the _ Paity,
1 hereby state that | desire to be affiliated with and Suppoit that party.

- Lunderstand that, if the:above provided information is st fully completed-and. correct, if the board of elections determines
 that Famt not registered to vole, a resident of this precingt, or eligible to vote in this election, or if the Board of eleciions
determines, that 1 have already voted in this 'e_l'eetioﬁ,; my provisional ballot will not be counted. [ further understand that

- ‘knowingly providing false information is-a violation of Jaw and subjects me to. possible criminal prosecution. I hereby
declare, under penalty of election falsification, that the above statements are-true and correct to the-best.of my knowledge and
‘bélief.

X

| Signature of Vater | Dite

X

Signature of W’it?h}essing Election Official | “ Date

WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY.OF A FELONY OF THE FIFTH DEGREE
THE ELECTION OFFICIAL VERIFICATION STATEMENT MUST BE COMPLETED ON BACK,



ELECTION OFFICIAL VERIFICATION STATEMENT

The Provistonal Ballot Affimnarionof . wias subseribed
| * (Print Voter's Name)

and affirmed before me this . dayof _ e

Howing trusstaterient contertiing
igibility of the provisional voter;

L. Happlicable, theelestion official must chieck |
additionai information needed to determing the

[ The provisionai voter is required 5 provids additional lnformation to-the board of
elections . _

(] An application or chatlenge hearing regarding this voter has been postponed uatil after
the election

Z. The election official must check the following true statement concerning identification
provided by the provisional votér, it any,

L] Current and valid phofo identification, or military identification.

Gurrent valid phote identification otfrer thar a driver’s ficense or state 1D card, with the
voter’s former address instead of current address and has provided the alacting official
both the curnént and formeraddresses.

[] Copy of current utility bill, bank statement, government check,
or other government document with the voter’s name and curcent address,

] Last four digits of social security number.

[] Unable to provide any of the above acceptable ID but does have one'of these items:
Voter must provide one of the acceptable IDita the board of elections within fen days-
after the election.

[ Unable 1o provide any of the above agceptable: 1D but does have one of these items
and canniot provide the last four digits of the voter's social security humber, Voter
must provide one of the acceptable 1D 1o the board of elegtions weithin ten days.after
the eleation,

] Does niot have any acgeptable 1D, but-has completed Form 10T Affiration of Voter
Unable to Provide Identification. B

L] Doeswnot liave any acceptable 1D and hag declined to execuie an affirmation,

(Form 16-T)

(3 voterdeclined to: provide.any acceptable 1D, but does-have orie of those forms of 1D,
Voter must provide one of the acceptable [E:16 the board of glections within fen days
afier the election.

Name of Precinet

X

Signature of Election Official



o IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION
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*
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-

¥ Case No, 2:08-CvV-1877

3

: JudgeMarbley

o

SECRETARY OF THE STATE

e mp  Gw bd R W e W

Defendant - Respondent,

AFFIDAVIT OF JACQUELINE J. ROTHSCHUH

1, Jacqueline J. Rothschuh, having been duly sweorn and cautioned according to taw,
‘hereby $taté that 1 am over the age of eighteen years and am competent to testify to the facts set
forth below based upon my personal knowledge.

1. From June 15, 1992 to January 4, 2008, I'was:employed by the Guernsey County (Ohio)
Boatd of Elections, where I served as Director, performing the statutory duties of that office,
and such other dufies as assigned to me by the board, relative to the administration and
conduct of élections in thatcomty.

2. Ihave been employed in the Elections Division of the Ohjo- Secretary of State’s Office since
January 7, 2008, in the position of Assistant Elections Administrator.,

3. 1 am a graduate of the Ohio Association of Election Officials Professional Education and
Cettification Progran.

4. Ohie’s current provisional veting process in R.C. 3505.181, 3505.182 and 3505.183 was
enacted in House Bill 3, effective May 2, 2006.

5. Inmy position as Director of the Guemsey County Board of Elections, I was responsible for
training poll workers regarding their duties inadministering elections under Ohiv election

EXHIBIT
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law-and the Directives and Advisories of the Secretaty of State, including training them
tegarding provisional Voting.

e =0 abe

6. When Twas Director of the Guernisey County Board of Blections, 1 trained poll workers to:
review the provisional ballot affirmation (Secretary of State Form 12-B) executed by a voter
who was voting & provisional Batlot befare the poll worker completed the election official
verification stitenient:

7. Infeviewing a provisional ballot affitmation statenient completed by a voter, podl workars
were trained to instrut 3 voter'to campiete any migsing iformation or'to sarréet any
mistakes on the provisional ballot affirination.

8. The Secretary of State’s interpretation of the Revised C@de tequiring poll wotkers to review:
the provisional ballot affirmation completed by s voter pmor 10" executing the eléction official
verification staterhent has been consistenit since the currént provisional baltol voting process
was enacted 1n 2008,

Further Affiant sayeth naught.

Sworn to before me, a notary public in and for said county and state, and subscribed in
my presence, by the above-named J acqueime J. Rothschuli, who acknowledged that shedid sign
the foregoing instrunient and that the same is hers and its free act-and deed, this 18® day-of
November 2008, in the City of Columbus; County of Frankiin, State.of Ohio, in testimony
whereof, I set my hand and official seal:

¥

Nntary Pubhc State of Ohie
My-commission has no expiretion. R.C.147.03.
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¢ Directive 2007~06 Voter Identification Requirements Absentee Votmg Reqmrements
Provisional Voting Requirements; and Verification of Parking at Poihng Places for
Persons with Disabilities (Handicapped Parking}

« Directive 2007-35 Adoption of Secretary of State’s Ethics Poliey

+ Directive 2008-25 Polling Place Security and Voting Equipment, Supplies and/or
Ballot Chain of Custody Form

« Directive 2008-29 Rights and Limitations on election observers

+ Directive 2008-30 Ballot Shortages or Machine Failures

¢ Directive 2008-59 Optlcal Secan Ballots fer Voters in Counties Using DRE ‘Votmg
Machines

¢ Directive 20608-60 Procedures if a Court Order Causes Any Precinct Polling Place to
Rermain Open on Election Day Past 7:30 p.m.

» Directive 2008-65 Precinct Polling mgamon Arrangement and Diagram for Counties
Using DRES
Directive 2008-68 Voting Machine Dehvery Requirements
Advisory 2008-03 Polling Place Conduct; Media Access to Polling Locations; and Exit
Poliing Within 100 Feet of a Polling Place

» Advisory 2008-20 Bi-partisan transport of ballots

-Meimcrandum dated 2/25/08 C]arlﬁcauon of utility bills as voter identification for
ecollaga stndents

AANS TN LA

= Memorandum dated 2/26/2008 Special Powers and Responsibilities of Sheriffs on
Election Day — March 4, 2008

The Poll Worker Manual of Instructions eovars many of these topics; hcwm’er boards of
elections may wish to supplement what is contained in the manual to provide information more
specific to a county or polling location.

In the event that the above-listed directives, advisories and/or memoranda are replaced, the
board shall use the most current one in effect for its poll worker training program, plus any
others it may deem appropriate to assist poll workers in understanding their responsibilities, A
list of all current directives, advisories and memoranda is available on the Secretary of State's
Web site at www.sos.state.oh.us/S0S/elections/Directives.aspx.

Contingency Planning

Boards of elections shall develop a contingency plan for poll workers and ensure poll workers
are farniliar with it prior to Election Day. The plan shall be in effect for all election precincts in
the county and cover what to do in the event of:

a voting machine failure

a shortage of paper ballots

the absence of a poll worker

the early departure of a poll worker due to an emergency

® @ @ »

Boards of elections must also develop a contingency plan for each polling location and train poll
workers on what to do in the event of an emergency or disaster.

Contacting Poll Workers in the Event of Court Orders

Boards of elections must develop a method to contact poll workers at polling locations in case a
court order is issued ordering polls to remain open after the 7:36 p.m. closing time, as outlined

in Directive 2008-60. Poll workers must be trained in what to do if the polhng location must
remain open for extended voting. Information on this subject is contained in both the Poll
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Re: Guidelines for Determining the Validity of Provisional Ballots

Th direarive s issued a8 a Iriedtis m settie ongmng htigatmn now pendmg in the United Staies

A. For purposes of this directive, * member‘s of the board” means a majority vote of at
leasta quorum of the members of the'board of elections taken ata public meeting,

B. Por purpeses of this directive, “processing” provisional ballots means:
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C. For purposes of this directive, “counting” provisio_nai ballots means:

e marking the envelope of provisional ballots that the members of the board have
determined are not ehgzb]e to be counted;

+« moving, and storing in their envelopes provisional ballots that the members of
the board have determined are not eligible to be counted;

» opening the envelopes of provisional ballots that the members of the board have
determined are eligible to be counted;

¢ removing provisional ballots from their envelopes that the members of the board
have determined are eligible to be counted and separating them from their
envelopes so as to sever the voter’s sdentzty fmm the ballot, thereby preserving
the secrecy of the ballot;

e preparing provisional ballots to be counted for scazmmg by automatic tabulating
eqmpmeat,
scanning provisional ballots; ‘
tabulating votes cast by provisional ballots determined by the board to be eligible
to be counted; and

¢ reporting numbers of provisional votes as part of the board’s official canvass caf
the election.

1. TIMEFRAME FOR PROCESSING PROVISIONAL BALLOTS

Generally speaking, and except as otherwise provided in R.C. 3501.182(E)(2) and in this
directive, boards of elections may begin processing provisional ballots beginning the day after an
election. Boards may continue to process prowsmnal ballots during the ten (10) days after an
election, and may continue to do so afier the tenth ciay, if necessary, uniil all provisional ballots
have been processed. All provisional ballot processing must be completed by the end of the
official canvass, which must be completed not later than the twenty-first day after the election.

IiL. DELEGATION OF PROCESSING TO BOARD STAFF

Uitimately, the four members of boards of elections must determine the vahdlty of all votes cast
in an election and must ceriify the resuits of ali elections. However, nothing in Ohio law
requires that the members of a board of elections must personally, physically complete all tasks
associated with preparing for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing and some aspects of counting provisional ballots,
as discussed throughout this directive, to board staff Such processing must be done in
blpart:san teams according to the instructions provided in this directive. To the extent
consistent with Ohio law and this directive, boards may establish and follow additional policies
and procedures for processing provisional ballots.

If a board delegates the processing of provisional ballots, it must first adopt a policy setting forth
procedures for the processing of provisional ballots that includes the factors listed in 1. above.
Under a board’s policy, board staff responsible for processing provisional ballots must make a
recommendation to the board as to the eligibility of each provisional ballot cast in the county,
either on an individual basis, or as to groups or categories of similarly situated provisional
ballots.
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IV. BOARD DETERMINES VALIDITY OF PROVISIONAL BALLO

Ultimately, the members of the board {see L.A. above)} of each board of elections
must determine the eligibility or ineligibility of all provisional ballots cast within
the county in accord with Ohio law and this directive.. Boards may not delegate
this task.

Each board of elections must then cause the ballots o be counted by board staff,
and must include the tabulation of that count in its official canvass of the election
results and, to the extent required, its cerﬁiﬁca‘&isn of the election results to the
Secretary of State.

ESSING PROVISIONAL RALLOTS IN ENVELOPFS

V. GENERAL REMINDERS ON PROC

It is imperative that boards remember that R.C. 3505.183(D) provides that no provisional
ballots may be counted in a particular county until the board of elections for that county
determines the eligibility, pursuant to R.C. 3505183 and this directive, of ALL provision 12l
ballots cast in that county. This means that the board staff responsible for processing
provisional ballots must completely process all provisional ballots and make a recommendation
to the board to allow the board to vote on the eligibility of provisional ballots cast before the
board or board staff may begin the procedures for counting provisional ballots.

It is also imperaiive that boards remember that provisional ballots, like all other ballots or other
sensitive election materials, must be handled by bipartisan teams and must be stored in a secure
location. This office has required boards to implement a system of storage using double fock
and key — one key held by Democrats and one key held by Republicans - and provisional ballots
miust be stored in that environment.

It is also imperative that board members and staff remain cognizant at all times of the
importance of maintaining the secrecy of the votes cast by a provisional voter, and act
accordingly when opening and removing provisional ballots from their envelopes.

VI. GROUNDS FOR COUNTING OF INVALIDATING PROVISIONATL BALLOTS

Ohio Revised Code ("R.C. ”) 3505 183 is the primary statutory lens through which boards of
elections must view provisional ballots and affirmations in order to determine the eligibility of
those provisional ballots for counting. It sets forth the steps through which a board or its staff
must go to determine the eligibility of a promsmnai ballot for counting.

A. Step 1 — Additional Information R_eqmred from Voter in Some Cases

R.C. 3505.183(E)2) provides that boards of elections may not examine the
provisional ballot affirmation on the provisional ballot envelope of any provisional
ballot for which an election official has indicated the provisional voter must provide
additional information to the board of elections in order to ensure that the
provisional ballot will count. Thus, checking for this statement by an election official
must be the first step in determining a provisional ballot’s eligibility to be counted.

1. No additional information required
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If no such statement uy an Uit;bui)u official a appears on the pz.uhaiutml ballot
envelope then the board staff respons&bie for processing provisional ballots

may proceed to Step 2.
" 2. Additional inforiation required

If such a staiement by an election official appears on a provisional ballot
envelope then the board staff responszble’ for processing provasmnai ballots.
must segregate that ballot and store it, still in its envelope, in accordance with
this directive until the provisional voter provides the required additional
information.

a} Additional information requirved during 1o days after election

Pursuant to R.C. 3505.181(B)(8), there are only four categories of

provisional voters who are required to provide additional information

to the board of elections during the ten days after the day of an
election in order for t}!ear ballots sto be counted:

(1) An individual who has but is unable to provide to precinct
election officlals any of the forms of identification required under
R.C. 3505.18(A)(1), and who has a social security number but is
unable to provide the last four digits of his or her social security

number under R.C. 3565.18{A)(2);

{2} An individual who is challenged under R.C. 3505.20 and is
determined to be ineligible to vote or whose eligibility to vote
cannot be determined by election officials

(3) An individual who does not have any of the forms of
identification required under R.C. 3505.18(A)(1), who cannot
provide the last four digits of the individual’s social security
number under R.C. 3505.18{A)2) because the person does not
have a social security number, and who declines to execute an
affirmation (808 Form 10-T) under R.C. 3505.18{A)4); and

(4) An individual who has, but declines to provide to precinct
election officials, any of the forms of identification required under
R.C. 3505.18(A)(1), and who has a social security number but
declines to provide to the precinct election officials the last four
digits of his or her social security number.

b) This section is specific to the aforestated court action and its
attempted settlement.  Contacting voters to provide additional
information during ten days

If a board of elections or board staff determine during the 10-day
period that a provisional voter falls into one of the four categories
listed above, the board must attempt once o contact the voter by
telephone, if a telephone number is available, to remind the voter:
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(1) that he or she is required to provide additional information to
the board by the tenth day after the election for the provisional
ballot to count; and

(2} what addiﬁcnal information is required.

If a board of e}eetmns does not have a telephone number for a
particular voter, it need not conduct an exhaustive search to attempt
to locate'a telephone number for that voter, but should document any
efforts undertaken to contact the voter.

Duﬁng the first five days after the day of an election a board of
elections may communicate the information listed in the Hst
immediately above by postcard or letter rather than by telephone.

¢) Additional information required at post-election challenge hearing

If a voter’s registration is challenged by another Ohio voter under R.C.
3503.24 and the board of elections considering the challenge
postpones the hearmg until after the day of the eiectzon, the voter
igfc;rmauQn to the board at the hﬂarzng, lf so z:equested m order to
ensure that his or her provisional ballot will count.

Upon receipt of the required additional information under this step of this
directive, the board staff responsible for processing provisional ballots may
proceed to Step 2.

. Failure to provide additional required information

A provisional ballot that is cast by any voter who is requiréd by Ohio law or
this directive to provide additional information to a board of elections cannot
be counted unless and until that voter provides the required information,
pursuant to R.C. 2505.181(AX7). After the hoard of elections determines that

the required information was not provided, the board staff responsible for

nranaceing nravieinnal knﬂnfc ﬂhan hrnnnnﬂ t Qe =
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B. Step 2 — Preliminary Analysis on Provisional Ballot Eligibility

R.C. 3505.183(B)(1) provides that the first step in determining the eligibility of

provisional ballots to be counted is to determine the following:

a) Whether the person who cast the provisional ballot is registered to
vote; '

b) Whether the person who cast the provisional ballot is eligible to vote
in the particular election in question; and

¢) Whether the person who cast the provisional ballot completed the
affirmation on the provisional ballot envelope.
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1. Not Registered or Not Eligible

If the person who cast the provisional ballot is either not regxstered to
vote or is not eligible to vote in the particular election in question
(e.g., wrong precinct), then the board may not count that ballot, and
this is pursuant to R.C. 3505. 183(8)(4)(a)(i} and (ii). '

2. Registered, Eligible, anid Affirmation Com'pieted

If the person is properl‘y regxstered to vote and is eligible to vote in the
particular election in question, and the person who cast the provisional
ballot completed the affirmation statement on the envelope, then the
board staff responsible for processing provisional balfots must proceed to
examine the affirmation statement executed by the person who cast the
provisional ballot. Pursuant to R.C. 3505.183(B)(1)(a}, (b), and (c), that
affirmation must contain at least the following three items of information:

a) The name and signature of the person who cast the provisional ballot;
b) A statement that the person who cast the provisional ballot is a
registered voter in the jurisdiction in which he or she cast the provisional
ballot; and

¢} A statement that the person who cast the provisional ballot is eligible
to vote in the particular election in which he or she cast the provisional
baliot.

3. Registered, Eligible, but No Provisional Ballot Affirmation

If the person is properly registered to vote and is eligible to vote in the
particular election in question, but he or she did not complete the
affirmation statement on the envelope, the board staff responsible for
processing provisional ballots must proceed, pursuant to R.C.
3505.183(B}(1), to determine whether the voter, or an election official at
the direction of the voier, recorded the voler's name in a written
affirmation. If neither the voter nor an election official, at the voter’s
direction, did so, then the provisional baliot cannot count, and the board
staff responsible for processing provisional ballot shall proceed to step 5.

C. Siep g — Additional Analysis on Provisional Ballot Eligibility

1. In addition to the information required in Step 1, above, and pursuant to R.C,
3505. 183(3)(2), the board staff responsible for processing provisional ballots
must, in determining the eligibility of any provisional ballot to be counted, also
examine any information provided by the person who cast the provisional ballot:

a) that appears in the affirmation on the provisional ballot envelope;

b) that was made to an eleciion official at the time he or she cast the
provisional ballot pursuant to R.C, 3505.182; and

¢) that was made to the board of elections during the ten days after the
day of the election.
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2. Additional information often provided by provisional voters includes, but is
not limited to, current and former addresses and date of birth, While this
information, if provided, musi’ be considered by hoards of elections in
determining the eligibility of provisional ballots for counting, nothing in Ohio law
requires provisional voters to provide this information. Thus, the absence of such
information on a provisional ballot affirmation is not sufficient, on its own, to
disqualify 2 provisional ballot. _

D. Siep;g - Recommendation to Board on P’mvisi@ﬁai Ballot Eligibility

During this step, board staff responsible for processing provisional ballots must use
the information discussed above, among other things, to determine their
recommendation as to the eligibility of particular provisional ballots to be counted.

i

Ballots Eligible to be Counted

Where ALL of the following apply, board staff responsible for processing
provisional hallots must recommend to the board that a provisional ballot
shall count, and a board of e!ectmns shall count the provisional ballot:

a) ’I‘he individual named on the affirmation is properly registered to

b) The individual named on the affirmation is eligible to cast a ballot in
the precinct and for the election in which the individual cast the
provisional ballot;

¢) The individual jprov‘ided the following:

I S iy § |

(1) His or her name and signature as the person who cast the
provisional ballot;

(2} A statement that he or she, as the person who cast the
provisional ballot, is a registered voter in the jurisdiction in which
he or she cast the provisional ballot; and

{3) A statement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular election in
which he or she cast the provisional ballot;

or
(4) His or her name recorded in a written affirmation statement
entered either by the individual or at the mdmduai’s direction
recorded by an election official;

or

{5) A completed affirmation under R.C. 3505.18(B)4) (SOS Form
10-T).

d) If applicable, the individual has provided additional information to
the board of elections as may be required, i.e. because he or she falls into
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one of the four categories of provisional voters who maust provide
additional information to the board of elections during the ten days after
‘the day of an election, and discussed in‘more detail below; and

e) If applicable, the individual has been afforded a hearing condueted
under R.C. 3503 24, which has resulted in the mclusxon of the provisional
voter’s name in the ofﬁmal regastraﬁon list.

2. Ballots Nfot Fligible to be Counted

If ANY of the following apply, board staff responsible for processing
provistonal ballots shall recommend to the board that a provigional ballot not
be counted, and a board of elections shall neither cpen nor count the
provisional ballot:

a) The individual named on the affirmation is not properly registered to
vote;

b) The individual named on the afﬁ rination is not eligible to cast a ballot
in the precinct or for the election in which the individual cast the
provisional ballot;

¢} The individual did not provide the following:

(1) His or her name and signature as the person who cast the
provisional ballot;

(2} A statement that he or she, as the person who cast the
provisional ballot, is a registered voter in the jurisdiction in which
he or she cast the provisional ballot; and

(3) A statement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular elecnon in
which he or she cast the provisional ballot;

or

(4) His or her name recorded in a written affirmation statement
entered either by the individual or at the individual’s direction
recorded by an election official;

d} The individual has already cast a ballot, including an absentee ballot,
for the election in which he or she cast the provisional ballot;
e) If applicable, the individual has not provided additional information
o the board of elections as may be required, i.e. because he or she falls
into one of the four categories of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and
f) If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted in the exclusion of the provisional
voter’s name in the official registration list.
g) The individual failed to provide or execute any of the following:

(1) a current and valid photo identification;

(2) a military identification;

{3) an original or a copy of any of the following bearing the voter’s

name and current address:
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(a) utility bill;

(b) bank statement;

{c) government check;

{d} paycheck; or

(e} other government document;

(4) the last four digits of the individual's social security number;
or ' '

(5) an affirmation under R.C. 3501.18(A)(4) (808 Form 10-T), or
one of the iwo affirmations already discussed in this directive,
above.

E. Step 5 - Disqualification of Provisional Ballots and Retention

If a board of elections finally determines that a provisional ballot cannot be counted
for any of the reasons identified in Chio or this directive, then the board, pursuant to
R.C. 3505.183(C){(2), shall record:

1. the name of the provisional voter who cast the ballot;

2. the identification number of the provisional ballot envelope, if applicable;

3. the names of the election officials who determined the validity of that ballot;
4. the date and time that the determination was made; and

5. the reason that the ballot was not counted.

The board shall maintain this record for the duration of the retention period that
applies to the provisional ballot itself.

Further, if a board of elections finally determines that a provisional ballot cannot be
counted for any of the reasons identified in Ohio law or in this directive, that
provisional ballot envelope may never be opened, and the board shall not count the
votes contained on such provisional ballot. Rather, pursuant to R.C. 3505.183(C)(2),
the board shall store that ballot, unopened, for the duration of the retention period
applicable to that type of ballot, and shall then destroy that ballot in its envelope.
Storage of such provisional ballots shall be made in accordance with the
requirements for storage of provisional ballots, generally, as provided in this
directive,

VII, ADDITIONAL REQUIREMENTS

R.C. 3505.183 does not expressly provide that a board of elections must attempt to match the
signature of the person casting a provisional ballot to the signature on file for that voter,
presumably because the statutory scheme contemplates at least one circumstance where a
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
3. d, above). However, signature matching has long been a hallmark of election security, is
explicitly provided for with respect to other types of ballots under Ohio law, and is a basis for

! Ohio law provides that notices of election mailed by boards of elections pursuant to R.C. 3501.19, and
voter registration notices mailed by boards of ¢lections pursuant to R.C. 3503.19 are not valid “other
government documents” for voter ID purposes,
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VIII. OBSERVERS

RC 3505 183(]3} prcmcxef-; tmat ohservers as a@pom?;ad ursuant w KC 35@5 21, may he

the count of pqulﬂnal ballots in su'ch a manper.asto, e& ardize |
ballet. By its plain language; this prohibition applics b@ﬂl
well as others.

If you have any questions about thisdivective ot s implementation please eontdet the elestions
attorney in this office assigred ta assist your.county board ef elections. -

Sidcerely,

Jennifer Brunner
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN _DIVESION
T THE NORTHEAST OHIO COALITION
Lo FOR THE HOMELESS, ‘

et al,,

Plaintifts, :
Case No. C2-66-89%6

V8, Judge Algenon L, Marbley
Magistrate Judge Terence F. Kemp
JENNIFER BRUNNER,

in her official capacity
as Secretary of State of Ohio,

Defendant,

MDD
AFANEFRDN,

This matter is before the Court for consideration of Plaintiffs’ Motion for Prelhninary.
Injunction. During the pendency of this Motion, the Ohio Secretary of State issued Directive 2008-
101. The Plaintiffs and the Secretary of State agree that the Directive resolves the issues in dispute
as 1o Plaintiffs’ Motion for Preliminary Injunction, except issues relating to (1) the effect of poil-

worker error; and (2) the validity of addresses for person without permanent residence. By

By further agreement of the parties, that portion of Plaintiffs’ Motion for Preliminary
Injunction related to questions as to the constitutionality of various Ohio statutes is withdrawn
without prejudice to refiling.

IT IS SO ORDERED,

10 - y-300% /i/

DATED EDMURND/A. SARGUS, JR.
. UNITED STATES DISTRICT JUDGE

T E)(H]]T
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JENNIFER BRUNNER
OHIO SECRETARY OF STATE,

LBO EAST BROAD STREET, 1674 FiLu0r
CoLumMaug, OO 43238 Usa

TEL: §-B77-787-6446 Fax: 1-814-844-0648
W, BO8, STATE. O, US

DIRECIIVE 2008-101
October 24, 2008

To:  ALL COUNTY BOARDS OF ELECT IONS :
MEMBERS, DIRECTORS, AND DEPUTY Y RECTORS

Re :  Guidelines for Determining the Validity of Provisional Ballots

This directive is issued as a means to seltle ongoing litigation now pending in the United States
District Court for the Southern District of Ohio, Case No. C2:06-0896 and captioned Northeast
Ohio Coalition for the Homeless v. Bronner.

This directive provides guidelines for Ohio’s boards of elections in processing and counting
provisional ballots, This includes guidelines on determining the validity of provisional ballots
under Ohio law and, generally, the tineframics dming which boards may process pr ovisional
ballots to determine their eligibility for counting. This directive complements, but does not
supersede, Divective 2008-81, Guidelines for Pl‘ovismnal Voting.

I. DEFINITIONS

A. For purposes of this directive, “members of the board” means a majority vote of at
least a quorum of the members of the board of elections tuken at o public meeting,

B. For purposes of this cimctne ‘processing’ provié,zonaf ballots means:

¢ handling pro\nsmnai bailc)ts in pro\ isional balit}t envelopes (“envelopes”} as they
are cast at a board of elections office or other designated site or as they are
returned from precincls on election night;

s moving or storing provisional ballots at a board of elections office or other
designated site,

s reviewing envelopes and affirmation ststements to initially determine the
presumptive eligibility of provisional hallots to be counted;

« gorting provisional ballots in their envelopes into c:ategorieb of eligible,
questionable, and ineligible, and if a board so states in its policy and pl()LLdmes,
into subeategories of ineligible; and

e the making by board of dections staff of a recommendation to the members of
the board as to the eligibility and/or ineligibility of provisional ballots cast in the
county for the election in question.

;.,
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C. For purposes of this directive, “counting” provisional ballots means:

« marking the envelope of provisional ballots that the members of the board have
determined are not ehgibie to be counted; :

» moving, and storing in their envelspes provisional ballots that the memhers of
the board have determined are not éligible to be counted; '

= opening the envelopes of provisional ballots that the members of the board have
determined are eligible to be counted;

¢ removing prowswna] ballots from their envelopes that the members.of the board
have determined are eligible to be counted and separating them from their
envelopes so as to sever the voter's identity from the ballot, thereby preserving
the secrecy of the ballot;

¢ preparing provisional ballots to be counted for scanning by automatic tabulating
equipment; :

¢ scanning provisional ballots;

= tabulating votes cast by provisicnal ballots determined by the board to be eligible
to be counted; and

« reporting numbers of provisional votes as part of the board's official canvass of
the election.

Generaily speaking, and except as otherwise provided in R.C. 3501 183(2)(2) and in this
directive, boards of elections may begin processing provisional ballots beginning the day after an
election. Boards may continue {o process prowsmnal ballots during the ten (10) days after an
election, and may continue to do so after the tenth day, if necessary, until all provisional ballots
have been processed. All provisional ballot processing must be compleied by the end of the

official canvass, which must be completed not later than the twenty-first day after the election.

ifll. DELEGATION OF PROCESSING T0 BCARD STAFRE

Ultlmately, the four members of boards of elections must determine the validity of all votes cast
in an election and must certify the results of all elections. - However, nothing in Ohio law
requires that the members of a board of elections must personally, physically complete all tasks
associated with preparing for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing and some aspects of counting provisional ballots,
as discussed throughout this directive, to board staff. Such processing must be done in
bipartisan teams according to the instructions provided in this directive, To the extent
consistent with Ohic law and this directive, boards may establish and follow additional policies
and procedures for processing provisional ballots.

If a board delegates the processing of provisional ballots, it must first adopt a policy setting forth
procedures for the processing of provisional ballots that includes the factors listed in I, above,
Under a board’s policy, board staff responsible for processing provisional ballots must make a
recormmmendation to the board as to the eligibility of each provisional ballot cast in the county,
either on an individual basis, or as to groups or categories of similarly situated provisional
ballots.
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Ultimately, the members of the board (see LA. above) of each board of elections
must determine the eligibility or ineligibility of all provisional.ballots cast within
the county in accord with Ohio law and this directive.. Boards may not delegate
thist&sks ’ ) ) T ’ L U o . Lo o

.Each board of elections must then ca‘jﬁs;er’the ba_liaté ?to" be counted by board staff,
and must include the tabulation of that count in its official canvass of the election
results and, to the extent required, its eertification of the election results to the

Secretary of State,

It is imperative that boards remember that R.C. 3505.183(D) provides that no provisional
ballots may be counted in a particular county until the board of elections for that county
determines the eligibility, pursuant to R.C. 3505.183 and this directive, of ALL provisional
ballots cast in that county. This means that the board staff responsible for processing
provisional ballots must completely process all provisional ballots and make a recommendation
to the board to allow the board to vote on the eligibility of provisional ballots cast before the
board or board staff may begin the procedures for counting provisional ballots.

It is also imperative that boards remember that provisional baliots, like all other ballots or other
sensitive electon materials, must he handled by hipartisan teams and must be stored in a secure

Iocation. This office has rec;lgéci_ boards 1o ;mﬁle:;e;t— a _s;s-t;n; of ‘sgt;;ég;- nsing double Iock
and key — one key held by Democrats and one key held by Republicans ~ and provisional ballots

must be stored in that eavircmment,

It is also imperative that board members and staff remain cognizant at all times of the
importance of maintaining the secrecy of the votes cast by a provisional voter, and act
accordingly when opening and removing provisional ballots from their envelopes,

Chio Revized Code (“R.C.") 3505.183 is the primary stalutory lens through which boards of
elections must view provisional ballots and affirmations in order to determine the eligibility of
those provisional baliots for counting. It sets forth the steps through which a board or its staff
must go to determine the eligibility of a provisional ballot for counting.

A, Step 1 - Additional Information Required from Voter in Some Cases

R.C. 3505.183(E)(2) provides that boards of elections may not examine the
provisional ballot affirmation on the provisional ballot envelope of any provisional
ballot for which an election official has indicated the provisional voter must provide
additional information to the board of elections in order to ensure that the
provisional ballot will count. Thus, checking for this statement by an election official
must be the first step in determining a provisional ballot’s eligibility to be counted.

1. No additional information required
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If no such siaterﬁent by an election official appears on the provisional ballot
envelope then the board staff responsnbie for processing provisional ballots
may proceed to Step 2.

2, Additional mformatzon reqmred

- Ifsucha srazement by an election orgicm} appears on a provisional baliot
- envelope then the board staff responsible for processing prcmsmnai ballots
must segregate that ballot and store it, still in its envelope, in accordance with
this directive unm the provisional voter provides ihe required additional
information,

a} Additional information required during 10 days after election

Pursuant to R.C. 3505.181(B)(8), there are only four categories of
provisional voters who are required to provide additional information
to the board of elections during the ten days after the day of an
election in order for their ballots to be counted:

(1) An individual who has but is unable to provide to precinet
election officials any of the forms of identification required under
R.C. 3505.18(4)(1), and who has a social security number but is
unable to provide the last four digits of his or her social security
number under R.C. 3505.18(A)2);

{2) An individual who is challenged under R.C. 3505.20 and is
determined fo be ineligible to vote or whose eligibility to vote
cannot be determined by election officials

(3} An .individual who does not have any of the forms of
- identification reguired under R.C. 3505.18(A}(1), who cannot
provide the last four digits of the individual's social securi
number under R.C. 3505. 18{A}(2} because the person does not
have a social security number, and who declines tc execute an
affirmation (808 Form 10-T} under R.C. 3505.18(A)(4); and

(4) An individual who has, but declines to provide to precinct
election officials, any of the forms of identification required under
R.C. 3505.18{A)(1), and who has a social security number but
declines to provide to the precinct election officials the last four
digits of his or her social security number.

b) This section is specific to the aforestated court action and its
attempted settlement.  Contacting voters to provide additional
information during ten days

If a board of elections or board staff determine dusring the 10-day
period that a provisional voter falls into one of the four categories
listed above, the board must attempt once te contact the voter by
telephone, if a telephone number is available, to remind the voter:
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(1) that he or she is ‘required to provide additional information to
the bhoard by the tenth day after the electmn for the provisional

ballot to count; and
(2) what addmonal mfcrmahon is feqmred

if 4 board of eleciions does not have a telephone number for a
partmuiar voter, it need not conduct an exhaustive search to attempt

 to locate a telephone number for that voter, but should document any
efforts under'tsi{en to e@ﬁtaci’ thie vater

Durmg the ﬁrst ﬁve days after the day of an electxon a board of
elections may communicate the information listed in the Hst
immediately above by posteard or letter rather than by telephone.

¢} Additional information required at post-election challenge hearing

If a voter's reglstration'zs challenged by another Ohio voter under R.C.
3503.24 and the board of elections considering the challenge
postpones the hearing until after the day of the election, the voter
must vote provisionally at that election and must provide additional -
information to the board at the hearing, if so requested, in order to
ensure that his or her provisional ballot will count.

Upon receipt of the required additional information under this step of this
directive, the board staff responsame for processing provisional ballots may
proceed to Step 2.

3. Failure to provide additional required information

A provisional haliot that is cast by any voter who is required by Ohic law or
this directive to provide additional information to a board of elections cannot
be counted unless and uniil that voter provides the required information,
pursuant to R.C, 3505.181(A)(7). After the board of elections determines that
the required information was not provadeﬁ, the board staff responsible for
processing provisional baliéts shialf proceed to Step 5. '

ot 4

B. Stepz~Pr 1u‘mnary Analysis on Provisional Ballot Eligibility

R.C. 3505.183(B)(1) provides that the first step in determining the eligibility of
provisional ballots to be counted is to determine the following:

a) Whether the person who cast the provisional ballot is registered to

vote;

b) Whether the person who cast the provisional ballot is eligible to vote
in the particular election in question; and

¢) Whether the person who cast the provisional ballot completed the
affirmation on the provisional ballot envelope.
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1. Not Registered or Not Eligible

I the person who cast the provisional ballot is either not registered to
vote or is not eligible to vote in the particular election in question
(e.g., wrong precinet), then the board may not count that ballot, and
this Is pursuant to R.C. 3505. 183(3)(4}(&}(}) and (i), ‘

2. Registered, Ehgﬂale, and Afﬁrmatmn Completed

If the person is properly registered {0 vote and is eligible to vote in the
particular election in question, and the person who cast the provisional
ballot completed the affirmation statement on the envelope, then the
board staff responsible for processing provisional bailots must proceed to
examine the affirmation statement executed by the person who cast the
provisional ballot. Pursuant to R.C. 3505.183(B}(1)(a), (b), and (c), that
affirmation must contain at least the following three items of information:

a} The name and signature of the person who cast the provisional baﬂot;
b) A statement that the person who casi the provisionai ballot is a
registered voter in the jurisdiction in which he or she cast the provisional
ballot; and .

c} A statement that the person who cast the provisional ballot is eligible
to vote in the particular election in which he or she cast the provisional
ballot.

3. Registered, Eligible, but No Provisional Ballot Affirmation

If the person is properly registered-to vote and is eligible to vote in the
particular election in question, but he or she did not complete the
affirmation statement on the envelope, the board staff responsible for
processing . provisional ballots must proceed, pursuant to R.C.
3505.183(B)(1), to determine whether the voter, or an election official at
the direction of the voter, recorded the voter’s name in a written
affirmation, If neither the voter nor an election officlsl, at the voter's

direction, did sc, then the prevlsmnal ballot cannot count, and the board

giaff regnongihle 'an processing nrovisional hallet shall rmnnnnrl tn oton =
S TG y pre o aws bl Al A2l aiad wels U SN O

C. Step 3 ~ Additional Analysis en Provisional Ballot Eligibility

i. In addition to the information required in Step 1, above, and pursuant to R.C.
3505, 183(3)(2), the board staff responsible for processing provisional ballots
must, in determining the eligibility of any provisional ballot to be counted, also
examine any information provided by the person who cast the provigional ballot:

a) that appears in the affirmation on the provisional ballot envelope;

b} that was made to an eleciion official at the time he or she cast the
provisional ballot pursuant to R.C. 3505.182; and

¢) that was made to the board of eiections during the ten days after the
day of the election.
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g, Additional information often provided by provisional voters includes, but is
not limited to, current and former addresses and date of birth. While this
information, if provided, must be consideéred by boards of elections in
_determamng the eligibility-of provisional ballots for eounting, nothing in Ohio law
requires provisional voters to provide thisinformation. Thus, the absence of such
information on a provisional bafiot af‘ﬁrmanon is not surﬁcxent oh iis own, to
disqualify a prov:snonal bailot.

D, Step 4 Recommendancn to Board o vaxsmrmi Ballot Eligibility v

During this step, hoard staff i‘ﬁmpﬁuSab}E for pmcessng provisional ballots must use
the information discussed above, among other things, to determine their
recommendation as to the eligihility of particular provisional ballots to be counted.

1. Ballots Eligible to be Counted

Where ALL of the following apply, board staff responsible for processing
provisional ballots must recommend to the board that a provisional ballot
shall count, and a board of elections shall count the provisional ballot:

a) The individual named on the affirmation is properly registered to

vote;

b) ’l‘hs individual named on the am_rmatzon is eligible to cast 2 ballot in
the precinct and for the election in which the individual cast the
provisional ballot;

e) The individual provided the following:

{1) His or - her name and signature as the person who cast the

provisional ballot;

{2} A siaiement that be or she, as the person who cast the

provisional ballot, is a registered voter in the jurisdiction in which

he or she cast the provisional ballot; and
.{8) A statement that he or she, as - the person who cast the -
“provisional ballot, is eligible to.vote in the particular election in ’

which he or she cast the provisional ballo;

or

{4) His or her name recorded in a written affirmation statement
entered either by the individual or at the individual's direation
recorded by an election official;

or

(5) A completed affirmation under R.C. 3505. 18(B)(4) (805 Form
10-T}. 5

d) ¥ applicable, the individual has provided additional information to
the board of elections as may be required, i.e. because he or she falls into
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one of the four categories of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and

e) If applicable, the individual has been afforded a hearing conducted
under R.C. 2502.24, which has resulted in the inclusion of the provisional
voter’s name in the officiel registration list.

2. Bailots Not Eligible to be Counted

If ANY of the following apply, board staff respomsible for processing
provisional ballots shall recommend to the board that a provisional baliot not
be counted, and a board of elections shalil neither open nor count the
provisional ballot:

a) The individual named on the affirmation is not properly registered to
vote; . '

b) The individual named on the affirmation is not eligible to cast a ballot
in the precinct or for the election in which the individual cast the
provisional ballot;

¢} The individual did not provide the following:

{1) His or her name and signature as the person who cast the
provisicnal ballot;
{2) A statement that he or she, as the person who cast the
provisional ballot, is a registered voter in the jurisdiction in which
he or she cast the provigional baliot; and

" (3) A statement that he or she, as the person who cast the
provisional ‘ballot, is eligible to vote in the particular election in
which he or she cast the provisional ballot;

or

{4) His or her name recorded in a writien affirmation statement
entered either by the individual or at the individual's direction
recorded by an election official;
d) The individual has already cast a ballot, including an absentee ballot,
for the election in which he or she cast the provisional ballot;
e) If applicable, the individual has not provided additional information
to the board of elections as may be required, i.e. because he or she falls
into one of the four categories of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and
f) If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted in the exclusion of the provisional
voter’s name in the official registration list.
g) The individual failed to provide or execute any of the following:
(1) a current and valid photo identification;
(2) a military identification;
{3) an original or a copy of any of the following bearing the voter’s
name and current address:
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{a) utility bill;
(b) bank statement;
(¢) government check; -
{d) paycheck; or -
* (e) other government documents;

(4) the last four digits of the individual’s social security number;

or

(2} an affirmation under R.C, 2504, 186&}(4) (S()S Form 10-T), or

one of the two afﬁrmatxons aiready dzscussed in this directive,
“above,

E. Step 5 ~ Disqualification of 'Proﬁsional Ballots and Retention

If a board of elections ﬁnaily determines that a provisional ballot cannot be counted
for any of the reasons identified in Ohio or :ms directive, then the board, pursuant to
R.C. 3508.:83(C)(1), shall record:

the name of the provisional voter who cast the ballot;

the identification number of the provisional ballot envelope, if applicable;
the names of the election officials who determined the validity of that ballot;
the date and time that the determination was made; and

the reason that the ballot was not counted.

G pw e

The board shall maintain this record for the duration of the retention period that
applies to the provisional ballot itself.

Further, if a board of elections finally determines that a provisional baliot cannot be
counted for any of the reasons identified in COhio law or in this directive, that
provisional ballot envelope may never be opened, and the board shall not count the
votes contained on such provisional ballot. Rather, pursuani to R.C. 3505.183(C)(2),
the board shall store that ballot, unopened, for the duration of the retention period
applicable to that type of ballot, and shall then destroy that ballot in its envelope.
Storage of such provisional ‘hallots';shall be: made in accordance with the
requirements for storage of prowsmnai ballots; generally, as provided in this
directive,

VIL. ADDITIONAL REQUIREMENTS

R.C. 3505.183 does not expressly provide that a board of elections must attempt to match the
signature of the person casting a provisional ballot to the signature on file for that voter,
presumably because the statutory scheme contemplates at least one circumstance where a
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
3. d, above). However, signature matching has long been a hallmark of election security, is
explicitly provided for with respect to other types of ballots under Ohio law, and is a basis for

! Ohio law provides that notices of election mailed by boards of elections pursuant to R.C., 350119, and
voter registration notices mailed by boards of elections pursuant to R.C. 3503.19 are not valid “other
government documents” for voter ID purposes.
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election officials to challenge the right of & person to cast o ballot under Ohio law, As such,
when a signature is provided by a provisional voter, boards of elections should, in verifying the
identity of that provisional voter, altempt to match the signature with the signature on file for
the voter in question.

Boards of election should bear in mind in doing so, though, that signatures do tend to change
over time, that there are people who do not sign thelr name identically every time they sign their
name, and that, pursuant to R.C. 3501.05{AA), voters have the right to update their signatures
with boards of elections using SO8 Form 260,

Very recently, the Supreme Court of Ohio provided, in State ex rel. Myles v, Brumner, that in the
absence of any evidence of fraud, unduly technical interpretations that impede the public policy
favoring [ree, competitive elections must he avoided. Thus, boards of elections should keep in
mind the concerns raised in the immediately foregoing paragraph when matching signatures.
Boards should ensure that thelr primary concern is achieving confidence in the identity of the
voter casting the provisional ballot rather than ensuring that every loop and line in a signature
precisely and exactly matches the signature on file for the voter.

Vill. OBSERVERS

R.C, 3505.183(D) provides that observers, as appointed pursuant to R.C. 3505.21, may be
present at all timeg that the board is defermining the eligibility of provisional ballots to be
counted and counting those provisional ballots determined to be eligible.

That statute further provides that no person shall :eci&es&‘y disclose the count or any portion of
the counl of provisional ballots in such a manner as to jeopardize the seerecy of any individual
ballot. By its plain language, this prohibition applies both to election officials and observers, as

well as others.,

If yvou have any questions about this directive or its implementation please contact the elections
attorney in this office assigned to assist your county board of elections,

Sincerely,

Jennifer Brunner
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IN THE UNITED STATES DISTRICT COURT
FOR THE SGUTHERN DISTRICT OF GHIC

- EASTERN DIVISION

THE NORTHEAST OHIO COALITION
FOR THE HOMELESS, et a.,

~ Plaintiffs,” - CASE N@, C2-06-896 by
_ ' JUDGE ALGENON L. MARBLEY

v. MAGISTRATE JUDGE TERENCE P. KEMP
JENNIFER BRUNNER,

in her official capacity as

Secretary of State of Ohio,

Defendant.
ORDER

This matter is before the Court on Plaintiffs’ Motion for & Preliminary Injunction.
The Court has carefully considered the parties’ submissions in support of and opposing the
preliminary injunction, the oral arguments by counsel, evidence presented by the parties, and the

relevant statutory and case law.

Directive 2008-101, The Court’s October 24, 2008 Order, however, did not resolve the parties’
disputes regarding the effect of poll worker error and the validity of addresses for persons
without permanent addresses. This Order is based upon the agreement of the Plaintiffs and the

Secretary of State and addresses these two issues.

=
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Poll worker Error

Consistent with this Court’s Qctober 2:4, 2098 Order and Directive 2008-101, an
eligible voter casting a provisional baiiot s;hould not.b‘é '&isenﬁ'anéhised because of poll worker
error in processing a provisional ballot.

The expedited discovery taken by Plaintiffs has revealed that some county boards
of elections do not currently count a provisional ballot if the poll worker, for unknown reasons,
has not signed the provisional ballot. The failure of a poﬁ worker to sign a provisional ballot,
standing alone, does not constitute a valid reason to reject a provisional ballot.

In addition, no provisional ballot cast by an eligible elector should be rejected
because of a poll worker’s failure to comply with duties mandated by R.C. 3505.181, which

governs the procedure for casting a provisional ballot.

Ea e i3 S

Accordingly, the Secretary of State is herehy ORDERED (o instruct the County
Boards of Election that provisional ballots may not be rejected for reasons that are attributable to
poll worker error, including a poll worker’s failure to sign a provisional ballot envelope or failure

to comply with any duty mandated by R.C. 3505.181.
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Addresses for Persons Witheu
Similarly, some discovery in this casé indicated that at least one county might

reject provisional ballots if a person uses their actual residence location if that location isnot a

building. Pursuant to Advisory 2008-25 and R.C. 3503.02(]), if a person does not have a fixed

place of habitation, the shelter or other place where the person intends to return shall be deemed

his residence for purposes of voting.
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Accordingly, the Secretary of State is hereby CRDERED to instruct the County
Boards of Elections that provisional ballots may not be rejected for failing to list a building

address on the provisional ballot envelope if the voter resides af a location that does not have an

address.

IT IS SO ORDERED.
10 -3 7300k SN
DATED ' EDMUND.A, SARGUS, JR.

UNITED-STATES DISTRICT JUDGE
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Direetive 2068-103 Directive Issued Pursuant o Cotit Order pagesofa

the prﬁmiﬁﬁal imma'i: envelone | :: He voier vesid
have an.address.

Copies of thie two federal courtorders are attached to this direefi

if you have any questions about this veor s i
attorney i this office assigtied toassist youy ﬁﬁﬁﬁ*&’ 3

Sineerely,

Jennifer Brunner
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November 20, 2008 - :

2} Board Member Anthony made a motion to process and deem valid provisional ballots for
which the provisional baliot affirmation form contains the printed narne of the voter but
not the signature of the voter if the staff can determine that the person is a qualified
elector, voted in the correct precinct, and was not required to provide additional
information to the board of elections but failed to do so. Board Member Marinello
seconded the motion. Board Members Anthony and Marinello voted in favor of the
motion, while Board Chair Preisse and Board Member Colle'y voted against the motion,
result:.ng in a He vote, (Tr.17,21).

3} Board Member Anthony made a motion to process and deem valid provisional ballots for
which the provisional ballot affirmation form contains both the printed name of the
voter and the signature of the voter but not in the place designated for the name and

ignature in column one of Franklin County’s provisional ballot affirmation form if the
staff can determine that the person is a qualified elector, voted in the correct precinet,
and was not required to provide additional information to the board of elections but
failed to do so. Board Member Marinello seconded the motion. Board Members
Anthony and Marinello voted in favor of the motion, while Board Chair Preisse and
Board Member Colley voted against the motion, resulting in a tie vote. (Tr. 22, 23).

4} Board Member Anthony made a motion to process and desm valid provisional ballots for
which the provisional ballot affirmation form contains both the printed name of the
voter and the signature of the voter but no verification that the voter provided
identification in column two of Frankdin County’s provisional ballot affirmation form if
the staff can determine that the person is a qualified elector, voted in the correct
precinct, and was not required to provide additional information to the board of
elections but failed to do so. Board Member Marineilo seconded the motion. Board
Members Anthony and Marinello voted in favor of the motion, while Board Chair Preisse
and Board Member Colley voted against the motion, resulting in a tie vote. {Tr. 31, 33-

34).
Discussion

The tie votes of the Franklin County Board of Elections concern whether certain provisional
ballots cast in the 2008 General Election with similar irregularities on the provisional ballot
affirmation form should be counted in the official canvass. Prior to Election Day, and pursuant
R.C. 3501.05(B), I issued two directives to the Ohio county boards of elections providing
instructions for the processing and counting of provisional ballots. These directives were the
result of setlement negotiations in the federal court case captioned Northeast Ohio Coalition
for the Homeless v. Brunner, Case No. 2:06-CV896 (5.D. Ohio). Directive 2008-101 interprets
R.C. 3505.181, 3505.182 and 3505.183 and outlines the process by which boards of elections
must process and count provisional | ballots, while Directive 2008-103 specifically addresses the
issue of poil worker error in processing prowsmnal ballots. The U.8. District Court for the
Southern District of Ohio adopted Directives 2008-101 and 2008-103 as orders of the court.

Ohia’s current provisional voting process provided in R.C. 3505.181, 3505.182 and 3505.183 was
enacted by House Bill 3, effective May 2, 2006. In order to vote a provisional ballot in Ohio,
R.C. 3505.181(B)(2) requires a voter to execute a written affirmation “before an election official
at the polling place.” The voter is also required to provide identification to the election official,
who records the type of identification provided by a voter, or if the voter does not have
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November 20, 2008 _ . .

identification, to execute an affirmation as provided in R.C. 3505.181(B)(6). If a voter declines
to execute an affirmation, the election official must record the voter’s name and note on the
provisional ballot envelope that the voter declined to execute an affirmation, The election
official must then transmit the provisional ballot back to the board of electionis under R.C.
3505.181(B)(3) and (6). Thus; R.C. 3565.181(B) places a'duty on poll workers to.interact with
voters and to oversee the completion and execution of the provisional ballot affirmation.

The form of the provisional bellot affirmation is provided in R.C, 3505.182. Pursuant to R.C.
3501.05(G), and consistent with R.C. 3505.182, this office adopted Secretary of State Form 12-B
(“SOS Form 12-B”) as the official Provisional Ballot Affirmation form. Pursuant to R.C.
3501.05(C) and 3501.27(B), and to aid Ohio’s county boards of elections in training poll workers
regarding the proper administration of elections, this office developed the Poll Worker Mauual
and Poll Worker Quick Reference Guide. Directive 2008-27 requires Chio’s county boards of
elections to train poll workers using the Poll Worker Manual and Poll Worker Quick Reference
Guide. Additionally, the directive requires boards of elections to provide a copy of these
documents to ail poll workers and to provide three copies of the Poll Worker Quick Reference
Guide to each precinct for use on Election Day.

Clear direction is provided in SOS Form 12-B, the Poll Worker Manual (on page 40) and the Poll
Worker Quick Reference Guide (in the “Processing Provisional Ballots Voted” section) that poll
workers must review provisional ballot affirmation form's to ensure that the affirmation is
properly completed by voters before the poli worker executes the election official verification
section of SOS Form 12-B. This requirement is consistent with the express authority of poll
workers to administer elections at precincts { R.C, 3501.33 and 3501.22), the statutory mandate
that poll workers be trained regarding election laws and procedures { R.C. 3501.27), and the
duty of poll workers to interact with voters and to oversee the completion of the provisional
ballot affirmation (R.C. 3505.181(B}).

Unfortunately, the Franklin County Board of Elections does not use SOS Form 12-B as its
provisional ballot affirmation form. Instead, the board has adopted a form that is inconsistent
Witil DUS POI Id"D J.L !D u&l\}ﬂ;cﬂ. thi.hcl Lhc Flﬂlli\iill Cuum_y UUaid Uf FJ}UbL;Ulla Illbu u\.v.c-d ;!.a
poll workers using the Poll Worker Manual and Poll Worker Quick Reference Guide as required
by Directive 2008-27. However, Frankiin County’s poil workers stiil must compiy with Ohio
election law and the directives, advisories, rules and instructions for the conduct of elections
promulgated by the Secretary of State. Moreover, the failure of a poll worker to do so
constitutes poll worker error. Under Directive 2008-103 and the October 27, 2008 federal court
order no provisional ballot may be rejected by a board of elections for reasons that are
attributable to poll worker error.

Directive 2008-101, which interprets R.C. 3505.;8i, 3505.182 and 3505.183, provides the steps
that boards of elections must follow in reviewing and processing provisional hallots. Section
VLD.1. of the directive provides the necessary information fora provisional ballot to be counted:
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Ballots Eligible to be Counted

Where ALL of the following apply, Eseiird staff i‘esparmib}a for prweséing
provisional ballots must recommend to the board that a provisional ballot shall
count,and a board of elections shall count the provisional baliot: -~

a) "f'he individual némed on tha ﬂfﬁrmatmn is properly registered to
vote; .

b} The individual named on the affirmation is eligible to cast a ballot
in the precinct and for the election in which the individual cast the
provisional ballot; _

c) The individual provided the following:

{1} Hls or her name and signature as the person who cast the
provisional ballot;

(2)  Astatement that he or she, as the pemon who cast the
provisional baliot, is a registered voler in the jurisdiction in
which he or she cast the provisional ballot; and

{3)  Astatement that he or she, as the person who cast the
pwu,nmnnn? hallot, i phmh?ﬁ tnvote in the nnrhmﬁar

EFELIAIE MTEan S W s trmegparmace s P SIS WASST RIS RALAIL

election in which he or she cast the prows;onal ballot;
or

(4) His or her name recorded in a written affirmation
statement entered either by the individual or at the
individual's direction recorded by an election official;

or

(58 A completed affirmation under R.C. 3505.18(B}(4) {SOS
Form 10-T).

d) If applicable, the individual has provided additional information
to the board of elections as may be required, i.e, because he or she
falls into one of the four categories of provisional voters who must
provide additional information to the board of elections during the
ten days after the day of an election, and discussed in more detail
below; and '

e) If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted in the inclusion of the
provisional voter’s name in the official registration list.

Finally, the determination of the validity of prov1310nai ballots must also be viewed in the
context of the Supreme Court of Ohio’s reminders in State ex rel. Myles v. Brunner, 2008-Ohio-
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5097, § 22, that election officials “must avoid unduly technical interpretations [of election law]
that impede the public policy favoring free, competitive elections,” and in State ex rel. Colvin v.
Brunner, 2008-Ohio-5041, 4 62, that election laws are to be “liberally construed in favor of the
right to vote according to one’s belief or free choice, for that right is a part of the very warp and
woof of the American ideal and it is a right protected by both the constitutions of the United
States and of the state.” | A ' -

The first category of provisional ballots with affirmation form irregularities includes ballots that
contain the signature of the voter but not the printed name of the voter. The motion provides
that these provisional ballots may be counted if the board's staff is able to determine that the
voter is a qualified elector, voted in the correct precinet, and did not fail to provide additional
information to the board of elections after Election Day if the voter was required to do so. Thus,
eligibility of these voters is not atissue, Under Directive 2008-101 section VLD.1.c.10r 4.
{above), the provisional ballot must be counted if the voter’s name and signature were recorded
by the voter or if the printed name was recorded by the voter or a poll worker. If the voter did
not provide his or her written name, the poll worker was required to review the form and to
instruct the voter to record it. Moveover, if the board had used SOS Form 12-B, the poll worker
would have been required to print the voter’s name in the election official verification. Thus, the
failure to record the name of the voter was poll worker error, and poll worker error cannot serve
as a basis for rejecting a provisional ballot under Directive 2008-103 and the October 27, 2008
federal court order. Thus, provisional ballots containing a signature in the affirmation form but
not a printed name must be counted. :

The second eategory of provisional ballots with affirmation form irregularities includes ballots
that contain the printed name of the voter but not the signature of the voter. The motion
provides that these provisional ballots may be counted if the board’s staff is able to determine
that the voter is a qualified elector, voted in the correct precinct, and did not fail to provide
additional information to the board of elections after Election Day if the voter was required to
de se. Thus, eligibility of these voters is not at issue. Under Directive 2008-101 section
V1.D.1.c.4. (above), the provisional ballot must be connted if the voter’s name was recorded by
the voter or by a poll worker. Section VII of Directive 2008-101 specificaily states that “the
statutory scheme contemplates at least one circumstance where a provisional voter does not
have to provide a signature” for the provisional ballot to be counted.

There is specific statutory authority for this conclusion in Directive 2008-101. The last sentence
of R.C. 3505.182 provides that “[iJf the individual declines to execute the affirmation, an
appropriate local election official shall comply with division (B)(6) of section 3505.181 of the
Revised Code.” Under R.C. 3505.181(8B}6): ' : '

If, at the time that an individual casts a provisional ballot, the individual ***
declines to execute such an affirmation *** the appropriate local election official
shall record *** the fact that the individual declined to execute such an
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affirmation and include that information with the transmission of the ballot or
voter or address information under division (B)(3) of this section, Hthe
individual declines to execute such an affirmation, the appropriate local election
official shall record the mdmdual's name and include that information with the
transmission of the baliot under dmston {B)(3) of this section.

R.C. sz08.181(R)(3) previden

An election official at the pollmg place shaﬂ transmit the, bal},ct cast by the
individual, the voter information contained in the written affirmation executed by
the individual under division (B)(2) of this section, or the individual's name if the
‘individual declines o execute such an affirmation to an appropriate local election
official for verification under division {B){4) of this section.

R.C. 1505.181(B)(4) states “If the appropriate Jocal election official to whom the ballot or voter
or address information is transmitied under division (B){3) of this section determines that
the individual is eligible to vete, the mdivxduai § prmnszonak ballot shall be counted
as a vote in that election.”

Finally, R.C. 3505.183 specifically provides:

{BX1) To determine whether a provisional ballot is valid and entitled to be
counted, the board shail examine its records and determine whether the
individual who cast the provisional ballot is registered and eligible to vote
in the applicable election. The board shall examine the information
contained in the written affirmation executed by the individual who cast
the provisional ballot under division (B)(2) of section 3505.181 of the
Revised Code. If the individual deciines to execute such an
affirmation, the individual's name, written by cither the
individual or the election official at the direction of the
individual, shall be included in a written affirmation in order
for the provisional ballot to be eligible to be counted; otherwise,
the following information shall be included in the written affirmation in
order for the provisional ballot to be eligible to be counted:

(a) The individual’s name and signature;

{b) A statement that the individual is a registered voter in the jurisdiction
in which the provisional ballot is being voted;

(c) A statement that the individua! is eligible to vote in the election in
which the provisional ballot is being voted.

Thus, even in the absence of poll worker error, there is clear statutory authority for counting the
provisional ballot of a voter that includes the printed name of the voter on the provisional ballot
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affirmation but no signature. Moreover, poll workers are required by R.C. 3505.181(B)(6) to
record that a voter has declined to execute an affirmation and the failure of a poll worker to do
so constitutes poll worker error. Poll worker error cannot serve as a basis for rejecting a |
provisionial ballot under Directive 2008-163 and the October 27, 2008 federal court order.
Thus, provisional ballots containing the printed name of a voter in the affirmation form but no
signature must be counted. '

The third category of provisional ballots with affirmation form irregularities includes ballots
that contain both the printed name and signature of the voter but not in the place designated for
the name and signature in column one of Franklin County’s provisional ballot affirmation form.
The motion provides that these provisional ballots may be counted if the board’s staff is able to
determine that the voter is a qualified elector, voted in the correct precinet, and did not fail to
provide additional information fo the board of elections after Election Day, if the voter was
required to do so, Thus, eligibility of these voters is not at issue. Under Directive 2008-101
section VL.D.1.c.1 or 4. {above)}, the provisional ballot must be counted if the voter’s name and
signature were recorded by the voter in the affirmation. As stated above, poll workers are
required to review the affirmation to ensure that it is properly completed before completing the
election official verification. If the poll workers had complied with this duty the voter would
have been instructed by the poll workers to compiete the affirmation properly 2nd wouid iikely
have corrected their envelope by placing their name and signature on the appropriate lines,
since these voters had already once provided their name and signature. Thus, the failure of poll
workers to review the provisional ballot affirmation and instruct the voter to complete the form
properly clearly was poll worker error, and poll worker error cannot serve as a basis for rejecting
a provisional ballot under Directive 2008-108 and the October 27, 2008 federal court order.
Thus, provisional baliots containing a name and signature in the affirmation form but not in the
spaces designated on the form for name and signature must be counted.

LI S N A PSR

. ] 1 .. g =
4. OVISIONE IOt ining the voler's

The fourth category of provisional ballots with affirmation form irregularities includes ballots
that contain both the printed name and signature of the voter but lack verification on the face of
the affirmation that the voter provided identification to the poll worker. The motion provides
that these provisional ballots may be counted if the board's staff is able to determine that the
voter is a qualified elector, voted in the correct precinct, and did not fail to provide additional
information to the board of elections after Election Day if the voter was required to do so. Thus,
eligibility of these voters is not at issue. Under Directive 2008-101 section VLD.2.g. and R.C.
350%5.183(R)(4)(2)(vii), a provisional ballot may not be counted if the voter did not provide
identification, the last four digits of the voter’s social security number or execute an affirmation
stating that the person does not have identification or a social security number,
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For the foregoing reasons, I vote with Board Menibers Anthony: ani.Marmeﬂo in favorof all
four motions to deem valid aind process the foureategories of provisio lotgdeseribed
above. Accordingly, those metions pass. The: Franklin Cousity Board of Blectiongis lereby
instructed to begin processing provisional ballots in atcordance with this tie vote decision unless
there is an order in the federal case of State exrel. Skaggsv. Brunmer, Case No. 2:08 ov 1077
{8.D. Ohio) to the contrary.

Sincerely,

* .

Jeanifer Brannper




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE NORTHEAST OHIO COALITION

FOR THE HOMELESS, et al,,

Plaintiffs, - "CASE NO. C2-66-896 _

JUDGE ALGENON L. MARBLEY

V. : - MAGISTRATE JUDGE TERENCE P, KEMP
JENNIFER BRUNNER,
in her official capacity as
Secretary of State of Ohlo,

Defendant.

ORDER

This matter is before the Court on Plaintiffs’ Motion for a Preliminary Injunction.
The Court has carefully considered the parties’ submissions in suppori of and opposing the
preliminary injunction, the oral arguments by counsel, evidence presented by the parties, and the
relevant statutory and case law.

On October 24, 2008, jchis Court issﬁéd an Order adopting the Secretary of State’s
Directive 2008-101. The Court’s Cctober 24, 2008 Order, however, did not resolve the parties’
disputes regarding the effect of poll- worker error and the validity of addresses for persons

without permanent addresses. This Order is based upon the agreement of the Plaintiffs and the

Secretary of State and addresses these two issues.




Poli worker Error

Consistent with tﬁis Court's October 24, 2008 Order and Directive 2{}084017, an
eligible voter casting a provisional ballot should not be disenfranchised because of poll worker
error in p‘rocessiné a provisional ballot. |

The expedited .ciiscovery taken by Plaintiffs haé revealed that some county boards
of elections do not currently count a provisional ballot if the poll worker, for unknown reasons,
has not signed the provisional baliot. The faiiure of a poll worker to sign a provisional ballot,
standing alone, does not constitute a valid reason 10 reject a provisional ballot.

In addition, no provisional baﬁét cast by an eligibie elector should be rejected
because of a poll worker’s failure to comply with duties mandated by R.C. 3505.181, which
governs the procedure for casting a provisional ballot.

Accordingly, the Secretary of State is hereby ORDERED to instruct the County
Boards of Blection that provisional ballois may not be rejected fqr reasons that are atiribuiable to
poll worker error, including a poll worker’s failure to sign a provisional ballot envelope or failure
to comply with any duty mandated by K.C. '35'05_.'181.

Addresses for Persons Without Permanent Addresses.

Similarly, some discovery in this case indicated that at least one county might
reject provisional ballots if a person uses their actual residence location if that location is not a
building. Pursuant to Advisory 2008-25 and R.C. 3503.02(L}, if a person does not have a fixed

place of habitation, the shelter or other place where the person intends to return shall be deemed

his residence for purposes of voting.




Accordingly, the Secretary of State is hereby ORDERED to instruct the County

Boards of Elections that provisional bailots may not be rejected for failing to list a building

address on the provisional ballot enveiopé if the voter resides at a location that does not have an

address,

IT IS SC ORDERED.

10 -3 T~300% /\/ g

DW= SARGUS, JR.

INITEDR-STATES DISTRICT JUDGE

DATED
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postage prepaid, and by electronic mail on this 1¥ day of December, 2008

John W. Zeiger Patrick J. Piccininni

Marion H. Little, Jr. Anthony E. Palmer, Jr.

Christopher J. Hogan Franklin County Prosecutor’s Office

ZEIGER TIGGES & LITTLE 375 South High Street, 13" Floor

3500 Huntington Center Columbus, Ohio 43215

41 South High Street

Columbus, Ohio 43215 Attorneys for Franklin County Board of
Elections

Attorneys for Relator

Donald J. McTigue
550 East Walnut Street
Columbus, Ohio 43215

Attorney for Intervenor
Ohio Democratic Party

f/

)

mM N. Coglianese
Assistant Attorney General



