IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE NORTHEAST OHIO COALITION
FOR THE HOMELESS, et al.,

Plaintiffs,
and
OHIO DEMOCRATIC PARTY,
Intervenor-Plaintiff,
Vs,

JENNIFER BRUNNER, in her official
capacity as Secretary of State of Ohio,

Defendant,

THE NORTHEAST OHIO COALITION
FOR THE HOMELESS, et al.,

Plaintiffs,
VS,
THE STATE OF OHIO,

Intervenor-Defendant,

OHIO REPUBLICAN PARTY, et al.,
Plaintiffs,
VS.

JENNIFER BRUNNER, in her official
capacity as Secretary of State of Ohio,

Defendant,

Civil Action No. C2-06-896

CONSOLIDATED WITH
Civil Action Nos. C2-08-913 & C2-08-1077

Judge Algenon L. Marbley
Magisirate Judge Terence P. Kemp

MEMORANDUM OF NEOCH
PLAINTIFFS IN OPPOSITION TO
MOTION OF SKAGGS PLAINTIFFS FOR
A TEMPORARY RESTRAINING ORDER



and

VETERANS FOR AMERICA,

Intervenor-Defendant.

STATE EX REL. SKAGGS, er al.,
Plaintiffs,

VS,

JENNIFER BRUNNER, in her official
capacity as Secretary of State of Ghio,

Defendant.

A, Introduction.

For their memorandum in opposition to the Skaggs Plaintiffs’ motion for a temporary
restraining order, the NEQCH Plaintiffs incorporate and adopt the well-reasoned arguments
advanced by Defendant Brunner (Doc. No. 13 in Case No. C2-08-1077) and Intervenor-Plaintiff
Ohio Democratic Party (Doc. No. 157). In addition, the NEOCH Plaintiffs submit an additional
argument for this Court’s consideration.

B, The Disputed Ballots Are In Dicnute Precisely Because Of Poll Worker Error.

The starting point for this Court’s analysis should be the text of its October 27, 2008
Order. In that Order, this Court held that “no provisional ballot cast by an eligible elector should
be rejected because of a poll worker’s failure to comply with duties mandated by R.C. 3505.181,
which governs the procedure for casting a provisional ballot.” (Doc. No. 143 at 2.)

Pursuant to this Court’s Order, Defendant Brunner promptly issued Directive 2008-103,

— which states: “[PJursuant to the court order, I hereby instruct the boards of elections that



provisional ballots may not be rejected for reasons that are atiributable to poll worker
error, including a poll worker’s failure to sign a provisional ballot envelope or failure to comply
with any duty mandated by R.C. 3505.181.” (first emphasis in original, second emphasis
added).

The key question for this Court, therefore, is whether R.C. § 3505.181 requires poll
workers to ensure that the voter provides her name and signature on the provisional ballot
affirmation statement before being allowed to cast a provisional ballot, If that duty is mandated
by the statute, then the voter may not be penalized—and her vote may not be discarded—merely
because the poll worker failed to fulfill his duty.

On this point, the statute is clear. Section 3505.181 provides:

(B)(2) The individual shall be permitted to cast a provisional
ballot at that polling place upon the execution of a written

affirmation by the individual before an election official at the
polling place stating that the individual is both of the following:

(a) A registered voter in the jurisdiction in which the
individual desires to vote;

{b) Eligible to vote in that election.

R.C. § 3505.181(B)(2) (emphasis added). In other words, voters should pot be permitted to cast

a provisional baltlot until they execute the written affirmation in front of the poll worker.'

The next question is whether the written affirmation requires the voter to write her name
and signature. While the statute is silent on this point, the Franklin County Provisional Ballot
Application is not. That application clearly requires the voter to both print their name and sign
their name as part of the written affirmation. (See Exhibit A, first column). If either the printed

name or the signature is missing, then the written affirmation has not been properly executed.

' The only exception in the statute is if the voter refuses to sign the affirmation. In that event, the election official is
required to write down the voter’s name on the provisional ballot affirmation form. R.C. § 3505.181(B)(3) & (6).
In either event, whether written by the voter or the election official, the voter’s name must be included on the form.



In sum, the statute requires the poll worker to obtain and witness an executed affirmation
before giving the voter a provisional ballot, and the voter must sign and print her name to
execute the affirmation. Therefore, if the voter either did not print her name, did not sign her
name, or both—but was given a provisional ballot anyway—then the poll worker erred and
failed to follow a duty mandated by R.C. § 3505.181. Accordingly, under the plain text of this

Court’s October 27, 2008 Order, the disputed ballots must be counted.

Respectfully submitted,

/s/ Caroline H. Gentry
Caroline H. Gentry, Trial Attorney (0066138)
Lindsay Sestile (0075618)
Paul G. Hallinan (0010462)
PORTER, WRIGHT, MORRIS & ARTHUR LLFP
One South Main Street, Suite 1600
Dayton, OH 45402
(937) 449-6748 / (937) 449-6820 Fax
Email: cgentry@porterwright.com

and

Subodh Chandra (0069233)

THE CHANDRA LAW FIRM, LLC

1265 W, 6th Street, Suite 400

Cleveland, OH 44113-1326

(216) 578-1700/(216) 578-1800 Fax

Email: Subodh.Chandra@ Stanford Alumni.org

and

H. Ritchey Hollenbaugh (0001072)
CARLILE PATCHEN & MURPHY LLP
366 East Broad Street

Columbus, OH 43215

(614) 228-6135 / (614) 221-0216 Fax
Email: hrh@cpmlaw.com

Attorneys for NEOCH Plaintiffs



CERTIFICATE OF SERVICE

I hereby certify that on November 16, 2008, I electronically filed the foregoing with the
Clerk of Court using the CM/ECF system which will send notification of such filing to the

counse] of record in this case.

fs/ Caroline H. Gentry
Caroline H. Gentry (0066138)
Attorney for Plaintiffs
PORTER, WRIGHT, MORRIS & ARTHUR L1p
One South Main Street, Suite 1600
Dayton, Chio 45402
(937) 449-6748 / (937) 449-6820 Fax
cgentry@porterwricht.com

DAYTON/623398 v.0L



ATNO 350 3010 HOS JOVIS SIKL

"KGY J0leq pejeas
et ) edojaaus sl ysodap pue adojsauy
oLy jEeg “edopaus sy} epjswy 3 aoed pue
ey 4 Y pio) "toieq (eunjsianud inok Bupoa
poletiues BABY AOA B0l  “suoioniisy

ey Jo & pes Ainem) HEIGA v

018G H3JYd o4l Wew of (INMHOVIN SHL
NO ONILOA ONY 3799810 ST H3L0A
3HL SSENN) woog Bujoa feuomswosd
B O} B0 |Bucisia0ld GUl joBnp pus
‘sdoleaty  uogeapddy jogRg fRUOISIADIY
oy pue jofeq jeuoispoid el JEjoa

guosppaid 3t sAD BENHOM Ti0d €

"BACIE BIQIM NOA 1BY} J8ouIny
aifs Jeiey eues eyl yum (s)ped jojeq
jeuosiaorl auy Slesey ENUOM TI0d T

{raquiny sifis Jorea)

OEH| SSAUPDE $1910A B 10} Jenumu
aiis JojBq BU) ejum pue SSoNIPE Weum:
sagion oo sy puy “Bugs)y Joang
pupald wg Busn THIVHOM TI0d 1

yauus sy ut vonesydde spy Bugedicen joyy

2104
B d3LS

UNLYNDIS SHIRIOM TIO4

X

(B UT 2] SRINEy TEas TOIess T3Reus
{1oupasy puE) TN J0 "4

{eumu pbs;

UBHND BABY LON S80P (3f Ing sl e

Jerazing Sy %004 fjod BanjeuBig) Yooy jjog
aurieufis By YOBLE JOU Sa0p OWEH 518104 (]

joog [od
aunjeuBis aul ysiew LON S0P UbiEtiuep;
010Nl WON PYeA BU) UO SSEUpRE S0 SWBN [

uopesisep)
pijen aptaoud ©) sesnyer Jejop 641 [

vojedsiuep
PliEa spianid 0} aigeUn SEIBOA BE] [T

jopeq jpumstsoxd e so) UOSERT GH0AAE ay
$IGU3 05| PUR Ble ¥osyD) “xoq expulis
o) pajuld 8, 1OV NI ASNMOILY . O

{1OTIVE ITUNTSEY 12 peysonbas injoA)
%0q simeufis oy Jo yof 8l O] & b, fequnN [

{mogou
wewsfpaprousse uogesiBat ajqrien|apun)
xoq aimeubis eg) o yoy @ 0] 6, JeqEnN [

(eoii0u uonidats f20-(g Blpeiaaapun)
xoq ainjeubie eul 1o uw 8 0] 91,7, JBquiny

FONVHO 5530V ue sy J8jop
HONYHD SWYN TYOTZT B S IR0A

O Qo o o

HOOH [jod ameulis ay) 110U S SURL SAH0A

Jojjeq jeunisinoid B ensst o) Apssaveu
ugsess oy} Bwwesuoo eng s Buwaoyo,

Sl "ol 3408 PRUMIYE PUB DEUMOSINS SBM ||
| Bugmoyo} syy jo UG spjacsd snw nog

uagesideiy Jofleq jpuosiselg Bupssasd ayy

Tavlop fjo & Aq pajg|dwon ag o)
INSINZLIVIS HIHNHOM T70d
£ 4318

TEAYNGHS SHAL0A

DI+ X
w 0P [BU0iEio:d 27990 e | PUBIBMY | 1)
- u;w %wagm&w SR et peWwpL uoamdd iR e | g ejoun
Aeung - pus. deguint ; iitaes: [pioos O QARL § SRTRNY:

' sequinil AyndeR Rpog du jo 1D o) 15%) B los ‘'seaipps
,.,,EEB Pt - Bley’ %_ Bujwoys tuatnoop EEE%&,,”.

ﬁx% gzgaffss_.s "
. At B uoneountien joud pyed put RS w eppd:
Eﬁwgéﬁzﬁ wiete o Ayeued sepor Bdeiokp -

nmzzz ..2&1 Smmw._&

s

(B sose oy

 BAORY .0 ON. GRIDEHO OHI SEL0A H04 KT

NCUVIHIIIY NOLLYOIIENST]

{aigeoidde J Mafaq seqdusoc)
JBGUUNN bmzu_ww mm_uaw 02 ﬁ>mn | pue
UOREIUAWNIOD UCHBdMmuep ON ]
(L jepum Ape)
{36008 WoHND DUE GUUIBU X SWOUE JBY| Junwnaop
weuRLeAeR Jaglo 1o “NoRUDABE PO MeNALBADE
"sweEs W ig Aun watno o A} 1a0 [

(T B, )
:$851ppPE JueLRD pue suiey Buieidsp
uopeounuap; cjoyd jo wioy Jeyy 0

'St ISQUINN PIRO LOEIMUSP| SIEIS ¥O
JequnN BSUBOlT SJRAG OO AW 1)

J8Je Jaquanp Alunosg
jejoog Aw Jjo SPEIRINOJ 5§ eul O

OIS Al saye: SABD O] wRR

: SUO0B §0 Pirog B 18 Anuspt 3o jooxd spacd

Aew rof afluseys By ASHES O UORRIUSIUNDGE
Aessagpu o epacid o ageun swam nod
Pl pebusieds sem 2108 o] Wil nod 1 1o fgusp
jo jooid epiamd o} sigeun & nod §j HION

HOURUBLINIOP UOYEOYIUAP] JO Sulio)

J&on s Ag poedwion eq o
NOWLYJIAIANIAI ¥310A
A £ 13

(JEHT0THE) JUNLYNSIS SHILOA

aleq X

“Joieq pue aBpelony
A2 jo je8yq 91 o} KRLOS PUD SR BB BUSLIING GAOQU
S} Y Loneoyse LoRtea o Ayued topua “weop Aqarey )
uaNastaid (Bl SISS00 O Bl SORInY P AR I0 UORGA
% o uogsueyy oapp Buppad Afuwouy By pomeEpn
] | pAYACe B0 10U B 10BIY [BUaiSIACIE 814} VORISR B
1 pojon Apoage aaey | 10 sOupllialap euciioea jo preog W 3
dojplis “ualisam s 1 910A BB b0 pupand sup jo o
¥ 04 0] PHBIITH 10U W | 1Y) SHMAULITIGE SIS 10 IR
W i Jopiis ‘ais (A sjeiluied Aing 106 5 voneogdde ageq |-
pruoiRaad o o GppAnid § IORTUCOT B Jf Y PUERIGNIN |

{Aanaamn) ]
GIWNDEY HoNE 40 J1va

{ejqeoiidde 1} 3WvN HIANOL |
SALNNOS

AL
BRI

'SSHUAAY HIRHOA
TTT3a0p &7 FE)

1y JEBEIGHEISNOH

SSIUCOY LNAMEND

ot jEssual sy) 0 s sy) 1 i o weel
£ 157 1 5] v | e LGSR et Gyl Buipsoikd Aemipouy

BAEN (f M G SN R PeAR EASH (DA BOIU pegln

B [0 VSRR B N | SRREIRE) UOR084a 0 ABUSd JUpun Brsep

1 1 UOIERE :OUE JCf JO 1OJEq BORIOSGE ue pejsenhas Ry

<6 18] Jouipaxd [EXOiI0 SA O PRYSH WA | Joplle IR ML
uw pajsenba: | ‘pelueyd seq owes L ‘pafueys swy sseipra
Fo o5 waop 11 Y Truoawd ymyo BUY U dwadon sEogs oenm
Feus agreoan 1ogeq [eucssivasd sy Bugseo we | wgeq Eetysiosd
Al Bofeen W | (A Yy USGE DU 11 904 o oiuBee
et § PBU U oY ievoiSsosd YT Burmos ws § (Rugm 1 Joissad
94 1 ajon passisibe) WUl § () UUGR X R Juseiog
(IO -IWYN LNHd Aavano)
¢ o

“18}0A Bul Ag pepajdunes ag jenus yuelg Usey
zopq_mmcmz_, HALOA

FIYOIT HidlE FHL 40 ANOTIS V 40 ALTING ot z&ﬁ#&&ﬁqm NOILOTT SLINNOD YIATOHM
SNOLLIFTE 40 QUYOD ALNNOD NITMA. 4 = NOLLYONddY LOTIVE TWNOISIAON




FIROTE LOM APdE 1OKIoEYd 067
FOWNIUND 008

JRDUA SN [ TLIOA. D
HEWW LHI00 THILYNSE (05
F2LESEV SAL0A 05y
JHLYROIS O o

240100 WALLY GIRISOTY 052
GRELISHRM ION 20T
FUTINONR WK 00
LESUL S

GRLIILAW AOTIVE = INLOD ON

Q40T LOTIVE © LG ,

JGHEDZHS DNOUN I GSLE0A iRA
ALHNCD G HEAEL0A D0A
Soveankn n
HFENAK ALMIOIE TVIDOR NBS
HOOG Tild FUALINDIE £45
J4OANT HILNY QWALSFIE Il
JAMEMUON, TYNOIBINOSS v
NOWLYTeldY TYNEEADYEd Wd
WiiEAENG B
FONTHI SIAM0 OO 200

HUVORON  SH

AANROD HYIHIC N OTHALB03M LOR 2N
CFUTLSION IO} UM

TUNK LON 4T LOMIDI4 3N
RUTHMOINNESL N

CO NITIHYNI NGRS 3
LINIDFEAICUVINLOTEIEGD AT
Hea031ve 504

GIAQHLNY  MJ¥

HOLEVOTIddY Uy

SUBLRIDD

=]

aeg

(59 Q08 009 00§ 0S¢ 00E OS2 002 900'epod

100 2poJ

BIMBIAY B Jo saimeubg

N 0 A ‘pajsiey g)
N 1o A pasoddy zi

AINO MZIAZY TYNIE 804 3N SIHL MOTEE 311 LON 0d

asuejdanoyuoisaloy Joj doseay)

32

1

paioafon 11

[

padecay g1

|

maiey jeba

6

3

P

LIOREOLIAA AJUNOZ JO 1D

8

BugoA o} dMa IO DeuD

!

9

MBIAGY UOKORIaH

1|

P

Mapay ameubis peg

{esn pajowsal) dn-¥oo 108

ot |

!

dt-007 Alen JBjop, |

d

UORRORUBA

#elASY {EfU

e N O ] g ] 0D D] P

oleq I

R al

aeg el

g2l

3B P Al

ATl

T ey e J0y)

jeoysylop uormolddy jeuoisirolg




