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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

THE STATE OF OHIO ex rel.
DANA SKAGGS, et al.,
Case No,

"o pe sE e

Relator,

V. ¢ Judge

2 o9s

JENNIFER L. BRUNNER :
SECRETARY OF THE STATE :
OF OHIO, et al.,

Respondent.

AFFIDAVIT OF RICHARD N. COGLIANESE

STATE OF CHIO
COUNTY OF FRANKLIN SS&:

Affiant, Richard N. Coglianese, having been first duly cautioned and sworn, does hereby
state as follows on the basis of personal, firsthand knowledge:

1. I currently serve as Principal Assistant Atiorney General ai the Ohio Attorney
General’s Office and am appearing in this matter as counsel for Defendant Secretary of State
Jennifer L. Brunner,

2. This affidavit was prepared for filing with Defendant’s Notice of Removal to this
Court of the case originally captioned as The State of Ghio ex rel. Dana Skaggs et al. v. Jennifer
L. Brunner, Secretary of the State of Ohio, et al., Case No, 08-2206 in the Supreme Court of
Ohio.

3. I certify the attached materials as a true and accurate copy of the complete record

of proceedings before the Supreme Couri of Ohio.
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4, I certify that a time-stamped copy of Defendant’s Notice of Removal will be filed
with the Supreme Court of Ohic immediately following the filing of the Notice of Removal in
the United States District Court for the Southern Disirict of Ohio.

Further Affiant Sayeth Naught.

/ RM. Coglianese, Esq.

Sworn to before me and signed in my presence, a Notary Public in and for said State and
County, on this 13th day of November, 2008,

=L e AL
~ Notary Public

R
/’s‘&m DAMIAN W, . SKORA, ATTORNEY AT LaW
: b Mym PUBLE, STATE OF GHIg

. hes po Spintion -: - ;lh:‘
e 14708 115, e
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
DANA SKAGGS, et al.,

Relators, 08*2206

Vs, : Case No.
JENNIFER L. BRUNNER . ORIGINAL ACTION IN
SECRETARY OF THE STATE OF . MANDAMUS
OHIO, et al., :
Respondents.
COMPLAINT

John W, Zeiger (0010707)

Marion H. Little, Jr. (0042679)
Christopher I. Hogan {0079829)
ZEIGER TIGGES & LITTLE LLp
3500 Huntinglon Center

41 South High Street

Columbus, Obio 43215

(614) 365-9900

{614) 365-7%00
zeiger@litohio.com

COUNSEL FOR RELATORS

 DANA SKAGGS AND KYLE FANNIN

FILED
NOV 13 7008

CLERK OF COURT
SUPREME GOURT OF OHIO
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1

IN THE SUPREME COURT OF OHIC

STATE OF OHIO, ex rel. :
DANA SKAGGS :

- 676 Stewert Avenue

Columbus, Ohio 43206, : Case No. __

and :

o aa

KYLE FANNIN ORIGINAL ACTION TN
3070 St. John Ct., Apt. 6 : MANDAMUS
Columbus, Chio 43202, :
Relators,

vs.
JENNIFER L. BRUNNER
SECRETARY OF THE STATE OF
QOHIO,
180 East Broad Street
Columbus, Ohio 43215,

and
THE BOARD QF ELECTIONS OF
FRANKLIN COUNTY, OHIO :
280 East Broad Street, Room 100 :
Colurnbus, Ohio 43215,

Respondents, :

c AINT
1, This is an original action in mandamus secking to compel Jennifer L.
Brunner, Secretary of State of OChio, and the Board of Elections of Franklin County, Ohio
to meet their clear legal duty under Ohio statutes in determining the eligibility of
provisional ballots cast in the November 4, 2008 election. No federal law claims are

asserted; rather, Relators seek a writ requiring respondents to comply with the state law

RN

7 b
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statutory requirements of R.C, 3505.181, 3505.182, 3505.183 and 3505.18 in determining
the eligibility of such provisional ballots to be counted. Relators require this Court’s
intervention because Respondent Brunmer has issued erroneous, after-the-clection

. interpretations of these statutes, reversing and countermanding her own pre-election
directions that the disputed provisional ballots are not eligibie to be counted. Relators are
therefore entitled to a writ of mandamus correcting the misdirected instructions of the
Secretary of State regarding the eligibility of the contested provisionsl bailéts to be
counted. State gx rel._Colvin v, Brunner, 2008 - Ohio ~ 5041, ] 20 (2008). Moreover,
based on the emroneous, after-the-election change in interpretation of the Secretary of
State, the members of the Respendent Board of Elections will e when they vote on
whether to count these challenged provisional ballots. R.C, 3501.11(X) provides that,
upon & h;e vote of the members of the Board of Elections, Respondent Brunner herself is
authorized to “summarily decide the question” and her “decision shail be final.,” As such,
-Relators lack an adequaté remedy in the ordinary course of the law to correct the
misdirected inferpretation of the Secretary of State even though they have a clear legal
right to the relief they seek, A writ of mendamus should issue. State ex rel. Stokes v.
Brunner, 2008-Ohio-5097 (2008).
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DICTIO

2. This Coﬁrt has jurisdiction of this original action in mandamus pursuant to
Asticle IV, Section 2 of the Constitution of the State of Ohio and Chapier 2731 of the
Ohio Revised Cade, |

2ARTIEE

4, Relator Dana Skaégs is a citizen of the State of Chio and a Franklin
County elector. Relétor Skaggs voted in Franklin County, Ohio in the November 4, 2008
election and brings this action to assure that his vote is not diluted as & result of the
misdirccted instructions of the Secretary of State to count provisional ballots that are not
iéwfui or valid under Ohio law,

5, Relator Kyle Fennin is a citizen of the State of Ohioc end a Franklin
County elector. Relator Fannin requested an absentee ballot for the Nevembér 4 election,
but he never received it, He therefore voted a provisional ballot in the November 4, 2008
election. Relator Fannin brings this action to assure that his vote is not diluted as a result
of the misdirected instructions of the Secretary of State to count provisional ballots that
are not lawful or valid under Ohio law.

6. Respondent Jennifer L. Brunner is the duly elected and acting Secretary of
State of Ohio. ,

A Respondent Board of Elections of Franklin County, Ohio is the duly
established and acting election autbority for Franklin County, Ohio pursuant to

R.C. 3501.06.
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— | FACTUAL ALLEQATIONS

8. The unofficial returns 'of the November 4, 2008 election (the “Election”)
reflect that Republican Steve Stivers leads Democrat Mary Jo Kilroy by nearly 400 votes
in the election for the 15" Congressional District seat; Democrat Nancy Garland leads
Republican Jﬁﬁ MecGregor by 733 votes in the 20" Houss District race; and, Democrat
Marian Harris is 40 votes ahead of Republican Brad Lewis in the 19" House District (the
“Undecided Rac«;s"}, The outcome of each of these three elections may be determined by
the provisional ballots the Frankiin County Board of Elections is now reviewing for
eligibility to be counted, ;N}iiCh process, as of the date of this complaint, is not yet
complete. Affidavit of Matthew M, Damschroder § 2 ("Affid. § _ ™.

9, Over 27,000 provisional baliots were cest in Franklin County in the
Election. A voier may cast a provisional ballot if the voier’s name does not appear in the
poll list; the voter fails to provide required identification af the polling place on the day of
the Election; the voter previcusly requested an abssntee ballot; and for other reasons
gpecified in R.C. 3505,181. Affid. ¢3.

10, If & voter seeka to cast a provisional ballot, the voter is provided a
Provisional Ballot Application prepared by the Board of Elections and & ballot, A true
and accurate original of the Provisional Ballot Application used by the Board of Elections
in the Election is attached to the Damschroder Affidavit as Exhibit A. The Provisional
Bailot Appiication specifically requires that the yoter fill in her name and signature on the
provisional voter affirmation required by R.C. 3505.183(B}, and fill in the verifying
identification information required by R.C. 3505.1% or, elternatively, sign the

identification verification affirmation required by R.C. 3505.18(A)(4). The Provisional
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Rallot Application is printed on an envelope into which the voter inserts her provisional
ballot, which the voter then seals to assure thc secrecy of her vote. Affid. 4.
- 11, The Board of Elections, upon receipt of the Provisional Ballot
Application, is mandated o use the information required to be completed by the voter on
the Applicatiion to determine the eligibility of the voter to cast a provisionai baliot. The
voter-provided information is cross-checked sgaingt the information of the Board of
Elections, and of other county Boards of Elections, to determine the eligibility of the
provisional ballot voter, Affid. {35,
12.  Upon completion of the review of a Provisional Ballot Application, if the
provisicnal ballot voter iz determined by the Board of Elections to be eligible to vote, the
~envelope on which the Provisional Ballot Application is printed is opened and the bailot
is removed. To assure the secrecy of the provisional voter's ballot choices, the
Provisional Baliot Application envelope is then separated from the ballot it contains and
the ballot is then commingled with all other provisional ballots cast in the Election. Asa
consequence, once the Provisional Ballot Application envelope is opened, it is impossibie
to determine the votes of any particular provisional voter, rendering impossible any after-
the-fact adjudication of the appropriateness of the Board of Elections’ determination as to
the cligibility of any particular provisional voter. Thus, disputes regarding the eligibility
of Provisional Ballot Applications must be resolved before the Provisional Ballot
- Applications are opened and the enclosed ballots are separated from their Application
envelopes, Affid. § 6.
13. R.C. 3505.183(D) provides that all provisional ballots must be counied

simultaneously:
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N;) provisional ballots shall be counted in a particular county until

the board determines the eligibility to be counted of all provisional

ballots cast in that county under division (B) of this section for that

election,
Thus, the Board of Elections cannot open and count any provisional ballot unti! the
eligibility of each and every Provisional Ballot Application has bsen reviewed and
resolved, Affid §7.

14, Initigl processing suggests that the majority of the Provisional Ballot
Applications submitted in Franklin County on November 4, 2008 were submitted by
voters who are eligible under Ohio statutes. As such, their Applications will be opened
andd their ballots will be counted if this initia! processing is confirmed by formal action of
sts that a oumber

Ballot Applications submitted in Franklin County on Novemberd, 2008 are fatally
flawed because the voier ‘whok tendered the provisional ballot is either not propesly
registered to vote or voted in an incorrect precinet, If this initial processing is confirmed
by formal action of the B@&r-:;! of Elections, these Applications will fiot be opened or
ccnﬁm.cd‘ Affid, § 8,
15,  While the determination of eligibility of a high perceniage of provisional
ballot voters is clear, dispute has arisen regarding the eligibility under Ohio statutes of
 two separate categories of provisional ballots, The first involves Provisional Ballot
Applications on which the provisional ballot voter failed to write in both her name and
her signature on the required affirmation. The Provisional Ballot Application, a copy of
. which is attacked to the Damschroder Affidavit as Exhibit A, clearly states thai the

provisional voter {§ required to provide both her name and her signature. The form

highlights this requirement in capital letters, underscored, and in bold type: the
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provisional batlot voter is directed fo “CLEARLY PRINT NAME-(REQUIRED)Y” and
provide the “VOTER'S SIGNATURE-REQUIRED).” Nonetheless, approximately 3«
4% of the Provisional Ballot Applications submilted in Franklin County lack either the
name or signature or both that is specifically required by the Application. Affid. §f 9-10,
16.  R.C.3505.183 specifically provides that both the “name and signature” of
a provisional voter must be inchuded in the written affirmation submitted by the elector
“in order for the provisional ballot to be eligible to be counted.” The wording of R.C.
3505, 183(B)(1)(a) could not clearer:
.+ the following information shall be included in the written
affiemation [on the Provisional Ballot Application] in order for the
provisional ballot to be eligible to be counted:
{a) The individual’s name and signature;
* .k %
[Erphasis added.]
~R.C. 3505.183(BX2) makes clear thet the infaﬁnatien gpecified in this provision is
“reguired to be included in an affirmation under (BY1) of this section. ...” [Emphasis
added.]
17.  OnMarch 31, 2008, Brian Shinn, Assistant General Counsel, Secretary of
State of Ohio, responded to a series of questions from the Board of Elections regarding
procedures for counting provisional ballots. In response o 2 question regarding a voler's
failure to fill in both her name and signature on her provisional ballot affirmation, Mr.
Shinn, ag Assistant General Counsel for the Secretary of State, followed the language of

R.C. 3505,183 and directed that an affirmation in & provisional ballot application that



Case 2:08-cv-01077-ALM-NMK  Document3  Filed 11/14/2008 Page 11 of 43

failed to include both the voter's name apd signature was invalid under Ohio law and was
not eligible to be counted. Mr, Shinn wtote in his e-mail of March 31, 2008;
5} Voter did not print his or her name on column 1 bus
signed the provisional ballot affirmation statement.
The ballot cannot be counted unless the voter's name
appears somewhere on the provisional ballot
affinnation envelope writtenr by the voter or a polil
worker. Name AND signature are required by R.C,
3505.183(BY(1)(s) as stated above.
[Emphasis in original,]

Affid. § 11,

1.  Mr, Shinn’s March 31, 2008 direction that a voter’s failure to provide both
her “Name AND signature” in her provisional ballot affirmation invalidated the
provisional bailot was consisient with both the express language of the statute as well as
the Secretary of State’s pre-election interpretation of R.C. 3505.183(B)(1}2). In
Directive 2008-101 (“808 Directive 2008-101"), the Secretary of State instracied that the
failure of a provisional ballot voter to provide both her name and her signature on the
provisional baliot affirmation rendered it invalid under law and precluded a Board of
Election from treating the provisional bailot as eligible fo be counied. Rather, the
Secretary of State held that a provisional ballot with such an incomplete affirmation
“shall neither [be] open|ed] nor countled]™

If ANY of the following apply, board staff’ responsible for
processing provisional ballots shall recommend to the boazd that s

provisional ballot net be counted, and a board of elections shall
neither open nor count the provisional ballot:

® & "

¢) The individual did not provide the following:
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{1} His or her name and signature as the person
who cast the provisional ballot;

L4 L L

[Boid emphasis in original;
bold italics emphasis added.]

SOS Directive 2008101 is attached as Exhibit C to the Damschroder Affidavit and may

be accessed af

101 pdt.
19, The Prosecuting Atterney’s Office of Franklin County, Ohio has likewise

advised the Board of Elections that R.C. 3505, 183(B)(1){2) requires that the provisional
voter musi provide both her name and her signature on the provisional ballot affirmation
staternent for the ballot to be eligible to f:;e opened and counied, Affid. §13.

20. The Board of Elections was p:epared to foilow the pre-Election
ir;stmctions of the Secrctary of State and disqualify as fatally flawed all provisional
ballots that did not comply with Mr, Shinn’s instruction that “Name AND signature are
required by R.C, 3505,183(BX1)a)....” However, on Monday, November 10, after the
Board of Elections had released its initial taﬂieg showing that Democrat Mary Jo Kilroy
traifed Republican Steve Stivers by nearly 400 votes for the 15™ Congressional District
seat, Rob DeRose, a {awyer for the Kilroy Committee, sent an e-mail to the Board of -
Blections challenging the determination of the Secrefary of State that R.C
3505.181(B)X1)(a) requires that the affirmation in the Provisional Ballot Application, to
be eligible to be counted, must contain both the name apd the signature a:f the provisional

ballot voter, Mr. DeRose went g0 far as fo assert that & provisional ballot must be
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counied even if it lacks both the printed name and the signature of the provisional ballot
voter, Affid. 9 14-15.
21.  Mr, DeRosé¢ sent electronic copies of his é—maﬂ of November 10, 2008 to
a number of people, including Mr. Shinn, Assistant General Counsel, Ohio Secretary of
State. Mr. DeRose’s e-mail was sent at 10:29 am. At 6:04 poa, the same day, M’r Shinn
responded, reversing his prior instruction of March 31, 2008 that both the “Name AND
signature are required by R.C. 3505.183(B)(1)(8)....” Rather, in response to the
DeRose request, Mr. Shinn directe& that the Board of Elections deem eligible those
Provisional Ballot Applications that do not contain “the votgr's name anywhere on the
provisional baliot envelope” as long as “your board can determine from the information
provided by checking addresses and the digitized signature in yowr VR database that the
- person is registered to vote, voted 1a the correct precinet and that the person was not
required to provide additional information/id within 10 days. . ..” M. Shinn went so far
as to indicate that if a voter's signature is found anywhere on the provisional ballot
envelope, “but not necessarily in the correct placefs]” (Le.; it is not set forth as the
provisional ballof voier’s execution of the written affinmation expressly required by R.C.
3505.181(B)2)), then “the provisional ballot can be counted.” Affid. § 16. Secretary of
State Brunner concurred with Mr. Shinn’s after-the-election change in interpreiation of
the provisions of R.C. 3505.183(B){(1)(a), and adopted it as. her own, on Wednesday,
November 12, 2008, Affid. §17. '
22, Asaresult of the Secretary of State’s reversal of the instruction that both
the “Name AND signature are required by R.C. 3505.183(B)(1)a). . .,” the members of

the Board of Elections will tie when they vote on whether it should reject and not count

i0
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Provisional Ballot Applications thet fail to include Eoﬂ; the voter's “Name AND
signature” on the affirmation as required by R.C, 3505.183(B)(1)(a). Affid. § 18,

23, The tie vote-by the members of the Boerd of Elections will result in the
Secretary of State determining the eligibility of the Provisional Ballot Applications that
do not beat both the “Name AND signaiure” of the voter on the required affirmation,
Given the number of such dismited provisional ballots, the determination of the eligibility
of these Applications could prove decisive in one or more of the thres Undecided Races.
Affid, €18,

24.  When members of the Board of Eiections vote on the eligibility of the
Applications that fail to set forth both the “Name AND signa!j.zxc" of the voter, the Board
will also confront a decision as fo the eligibility of & second category of Provisional
Ballot Applications that are facially deficient undor Ohio statute,

25. R.C. 3505.181 requires that & provisional voter provide specific
identification verification at the poll or, alternatively, at the Board of Elections within ten
(10) days after the Election. R.C. 3505.18 sets forth the items of identification that are
acceptable, These include such simple measures gs the voter writing in her Ohio driver’s
license number or the last four digits of her social security number on the Provisional
Ballot Application. See “Step 2; Voter Identification™ as set forth on the Franklin County
Provisional Ballot Application that is aftached to the Damschroder Affidavit as
Exhibit A. These statutorily imposed idemtification verification requirements are

necessary to assure that the person who tenders the Provisional Ballot Application is, in

~ fact, the person named on the Provisional Ballot Application. Affid. §§21-22.

i1
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26.  Nonetheless, in approximately 10% of the Proviséom} Baliot Applications
under review in Franklin County, the provisional voters failed to provide the required
Voter I&enﬁﬁcaﬁon information or, altematively, complete the Identification Afﬁrmatio;x
sections of the Provisional Ballot Application (“Step 2”) even though the Application
clearly states, *To be completed by the Voter.”™ Affid. §23. Having failed to provide the
provisionsal voter idsnﬁﬁcaﬁon verification information reguited by R.C. 3505.181, these
Provisional Ballot Applications are facially deficient, invalid under law, and are not
eligible to be counted.

27, The members of the Board of Elections will tie when‘t}:cy vote on whether
to treat the Provisional Ballot Applications that 'fail to provide the voter identification
verification information or affirmation required by R.C. 3505.181 a5 fatally flawed and
therefore ineligible 10 be counted. The Secretery of State will break the tie vote on this
issue, on information and belief and based on her after-the-election relaxation and
liberalization of the otherwise mandatory requirements of Ohio’s voting statutes, by
ruling that the Applications on which the voter failed to provide the voter identification
verification information or affirmation required by R.C. 3505.181 are nonetheless valid
and eligible to be counted.

| 28,  Thers will not be time for judicial review afier the Secretary of State
makes her decision if the Provisional Ballot Applications are opened on or before
' November 19 as currently scheduled. Once & Provisional Ballot Application is opened
-and -the ballot it contains is separated from the Application, it will be impossible to
determine whether the ballot was eligible to be counted under Ohio siatutes or not. Aflid.

924. Simply stated, once the provisional ballots are opened, it will be impossible to

12
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correct the error if this Court were subsequently to decide that the votes associated with
these facially deficient Applications are in fact ineligible to be counted.
CAUSE OF ACTION

29.  Relators incorporate by reference paragraphs [-28 as if rewritten herein,

30.  The Relators have » clear legal right to require that the Secrefary of Stafe
coroply with Ohio law,

31, Respondents have a clear legal duty to act consistent with Chio’s election
statutes in administering the November 4, 2008 election and in determining whether the
provisional ballots cast on November 4 comply with ;Dhia Jaw and are eligible to be
counted,

32, The Secretary of State’s interpretation of R.C. 3305.183(BX1)&) as
allowing a provisional ballot to be eligible to be counted even if it does not include both
the “individual’s name and signature” in the statuforily required affirmation is erroncous
and contrary to the express requirements of Ohio law,

33, Similarly, the Secretary of State’s interpretation of R.C. 3505.181 as
permitting & provisional ballot to be eligible to be counted even though the provisional
voter fails to provide the required identification verification information mandated in
R.C, 3505.18 is erronecus and contrary to the express requirements of Ohio law,

34,  Ohio’s election laws specifically impose the duty of correctly completing
the statutorily mandated provisional voter affirmation and the statutorily required
identification verification information on the provisional voter, The statutes do not
impose a duty upon Ohio’s poll workers to complete these items on behalf of provisicnal

- voters or to check that provisional voters have filled out their Provisional Rallot

i3
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Application correctly or completely. Under Ohio's election statutes, the duty to complete
these items of information fully and correctly rests on the provisional voter, and only the
provisional voter. |

35. Inasmuch as the Secretary of State will impose her erroneous
interpretations of these statutorily mandated requirements and ihasmuch as the Board of
Elections will follow the erroneous intarpretaﬁoﬁg of the Secretary of State on these two
issnes or, alternatively, the Secretary of State will ixnp@c her erroneous interpretations
pursuant to her authority under R.C: 3501.11CX) 1o break ties among the members of the
Board of Elections, Relators lack an adequate remedy in the ordmary course of the law to
protect their righté as electors and prevent an illegal diminution of their votes,

ANCILLARY RELIEF REQUESTED

36.  Relators incorporate by reference paragraphs 1-35 as if rewritten herein,
37.  Unless restrained or enjoined by an anciliary temporary restraining order

or other injunction, the Respondents will erroneously and illegally determine that the

‘contested provisional ballots are eligible to be counted as the Secretary of State has

directed; they will open each of the contested Provisional Ballot Application envelopes
and separate the ballot contained therein from it_s Application; and they will commingle
ne conbested ;:ur.ﬁ?isional baliots with those that do not have these infirmities and are
therefore legally eligible to be counted, In doing so, Respondents will make it impossible
to determine which votes are eligible to be counted under Chio law and which are not.
Affid. § 24,

38.  This Court must enter an ancillary injunction to protect its jurisdiction to

adjudicate the Relator’s request for relief. Without anciliary injunctive relief pending this

i4
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Court’s merit review of Relator’s claims, Reletors will be denfed their rights as citizens
and electors of Ohio and will be itreparably injured.
39,  Relators lack an adequete remedy et inw end require ancillery injunctive

relief pending adjudication of the merits of thelr claims,

PRAYER
Relators therefore pray that the Court:

A,  Issue a writ of mandamus compelling Respondent Secretary of State to
correct her erroneous interpretation of R.C, 3505.133{3}(1)(&) and
compeliing her to advise the county Board of Elections that any
provisional ballot must include both the voter’s name and signature in the
statwtorily required affirmation and if it does not, it is not eligible to be
counted.

B. issue a writ of mandamus compelling Respondent Secretary of State (o
correct her erroneous interpretation of R.C. 3505.181 and compelling her
to advise the county Boards of Election that any provisional voter must
provide the identification verification information meandated by R.C.
3505.181 on the Provisional Ballot Application or, alternatively, complete
the identification affirmation provided in R.C. 3505.18(A)4), end if the
voler fails 1o do so, her provisional ballot is not eligible to be counted.

c. Issue 2 writ of mandamus compelling Regpondents to reject any
Provisional Bellot Applications as not eligible to be counted if the
Application does not include both the name and signaﬁe of the voter on

the provisional voter affirmation required by R.C, 3505,183(B)(1)()

15
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855-001:189127

and/or the voter fails to provide on the Application the identification
verification information required by R.C. 3505.18 or, alternatively, fails to
compleie the ideniification affirmation provided in R.C. 3505.18{A)(4).
Issue & temporary restraining order or other interim ancillary injunctive
relief enjoining and restraining the Board of Elections from opening and
commingling any provisional ballots until this Court can adjudicate the
Relators’ request for a writ of mandamus.

Issue such further and other relief ag the Court deems appropriate.

/4 é’«{/ﬁ/ M’Z&/ﬁv Cl’hm@fw f:gbgm

Jolh W, Zeiger (0010707 ¢

Marion H. Little, Jr. (0042679)

Christopher J. Hogan (007582%)

ZEIGER, TIGGES & LITTLE LLP
- 3500 Hontington Center

41 South High Street

Columbus, Ohio 43215

(614) 365-9900

{614) 365-7900

zeiger@litohio.com

Counse! for Reiators
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IN THE SUFPREME COURT OF OHIO

STATE OF OHIO, ex ret.

DANA SKAGGS, et al.,
Relators,
V5. Caze Nao,
JENNIFER L. BRUNNER ORIGINAL ACTION IN
- SECRETARY OF THE STATE OF : MANDAMUS
OHIO, et al., :
Respondenis.

AFTIDAVIT OF MATTHEW M. DAMSCHRODER

STATE OF QHIO : )
) oss:
COUNTY OF FRANKLIN )

I, Matthew M, Damschroder, being duly cavtioned and swom, state from personal
knowledge:

1. [ am Deputy Director of the Board of Elections of Franklin County, Ohio
(*Board of Elections™), having held the position since March 2008, Previously, I served
as Diyector of the Board of Elections continuously from Jume 2003 until my appointment
as Deputy Director in March 2008. As Direcior or Depuiy Direcior of the Boasd of
Elections, I have been invoived in sixicen elections, each of which involved issues of
provisional ballot eligibility.

2. The unofficial returns of the November 4, 2008 election (the "Election”)
reflect that Republican Steve Stivers leads Democrat Mary Jo Kilroy by nearly 400 votes
in the election for the. 15® Congressionaf District seat; Democrat Nancy Carland leads

Republican Jim McGregor by 783 votes in the 20" House District race; and, Democrat
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Marizn Harris is 40 votes ahead of Republican Brad Lewis in the 19™ House District (the
“Undecided Races”). The outcome of each of these three clections meay be determined by
the provisional ballots the Board .of‘ Elections is now reviewing for eligibility but which
bave not yet been counted.

3. Over 27,000 provisional ballots were cast in Franklin County in the
Election. A voter may cast a provisional ballot if the voter's name does not appear in the
poll iist; the voter fails to provide required identification at the polling place on the day of
the Election; the voter previously r@uea!@d an absentee ballof; and for other remsons
specified in R.C. 3505.181. |

4, If a voter secks o cast & provisional ballot, the voter is provided a
Provisional Ballot Application prepared by the Board of Elections and a2 ballot. A true
snd accurate original of the Provisional Ballot Application used by the Board of Elections
in the Election is aftached as Exhibit A. The Provisional Ballot Application specifically
requires that the voter provide her name, signature, and verifying ‘identification
information or, siternatively, requires her to sign the identification verification
affirmation reguired by R.C. 3505.18(AY4). The Provisional Ballot Application is
printed on an envelope into which the voter inserts her provisional ballot, which is then
sealed by the voter.

5. The Board of Blections, upon receipt of the Provisional Ballot
Application, is mandated to use the information required of the voier on the Application
to determine the eligibility of the voter 1o cast a2 pﬁvisiﬁﬁa% ballot. The voter-provided

information is cross-checked against the information of the Board of Elections, and of

o IR T
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other county Boards of Elections, to determine the eligibility of the provisional baliot
voter,

6. Upon completion of the review of a Provisional Ballot Application, if the
provisional baliot voter is determined by the Board of Elections to be eligible to vote, the
envelope on which the Provisional Ballot Application is printed is opened and the ballot
is removed. To assure the secrecy of the provisional voter's ballot choices, the
Provisional Ballot Application envelope is then separated from the ballot it.coni:a.ins and
the ballot is then commingled with slf other provisionel baflots cast in the Election. Asa
eomsequence, onee the Provisional Ballot Application envelope ié opened, it is apossible
to determine the voles of any particulsr provisional voier, making an after-the-fact
assessment of the appropriateness of the Board of Elections’ determination as fo the
eligibility of any particular provisional baliot voter impossible, Thus, disputes regarding
the eligibility of Provisionsl Ballot Applications must be resolved before the Provisional
Baliot Applications are opened and the enclosed ballots are separated from the
Application envelopes.

7. R.C. 3505.183(D) provides that all provisiona! ballots must be counted
simultaneously:

No provisional ballots shall be counted in & particular county until
the board determines the eligibility to be counted of all provisional
ballots cast in that county under division (B) of this section for that
election.
Thus, the Boerd of Blections caunot open and count any provisional ballot umtil the
cligibility of eacit and every Provisional Ballot Application has been reviewed and

resolved.
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8  Initial processing suggests that the majority of the Provisional Ballot
Applications have been submitted by voters who are eligible under Ohio statutes. As
suel, their Applications will be opened and their ballots will be counted if this initial
processing is confirmed by the Board of Elections. Initial processing also suggests that a
number of the Provisional Ballot Applications are fatally flawed because the voter whe
tendered the provisional ballot is either not properly registered to vote or voted in an
incorrect precinct. If this initial processing is confinmed by the Board of Elections, these
Appliaati@ns will not be opened or counted,

9,  While the determination of eligibility of a high percentage of provisional
ballot voters is cleas, dispute has arisen regarding the sligibility under Ohio statutes of

* two separais categories of provisional ballots,

16. The first involves Provisional Ballot Applications on which the
provisional bellot voter failed to provide both her name and her signature, The
Provisional Ballot Application, atieched as Exhibit A, clearly indicates that the
provigional voter is reguired o provide both her name and her signature, The form
highlights this requirement in capital leiters, underscored, and in bold type: the

provisional ballot voter is directed to “CLEARLY PRINT NAME-(REQUI V" and

provide the “VOTER’S SIGNATURE-REQUIRED)

7 Nonetheless, approximately 3-
4% of the Provisiona! Ballot Applications Iack either the namne or signature or both that is
specifically required by the Application, |

11.  On March 31, 2008, Brian Shinn, Assistant General Counsel, Secretary of
State of Ohio, responded to a series of questions from the Board of Elections regarding

procedures for counting provisional ballots, In response to a question regarding a voter’s

TN e
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failure to provide both her name and signature on a provisional ballot application, Mr,
Shinn, as Assistant General Counsel for the Secretary of State, gave the following
instruction:
5)  Voter did not print his or her name on column 1 but

signed the provisional ballot affirmetion statement.

The ballot cannot be counted unless the voter's name

appears somewhere on the provisional ballot

affirmation envelope written by the voter or 2 poll

worker., Meme AND signsture are required by R.C..

3505.183(B)(1)(s) as stated above,

[Emphasis in original.]

A copy of Mr. Shinn’s e-mail of March 31, 2008, which was sent directly to me by Mr.
Shinn, is sttached as Exhibit B.

12. M. Shinn’s March 31, 2008 instruction that & voter’s failure {o provide
both her “Name AND signature™ was consistent with the Secretary of State’s pre-Election
seading of R.C. 3505.183(BY(1)(e) which states in pertinent part:

... the following information shall be included in the written

sffirmation in order for the provisional ballot to be eligible to be

counted:

{a}  The individual's name and signature;

In Directive 2008-101 (“S08 Directive 2008-101"), the Secretary of State instructed that
the failure of a provisional ballot voter to provide both her name and her signature on the
Provisional Ballot Applicstion precluded & Boasrd of Election from treating the
provisional ballot as eligible and required that the Provisional Batlot Application “shall
neither {be] open[ed] nor counted]™:

If ANY of the following apply, board staff responsible for

processing provisional ballots shall recommend to the board that a

provisional ballot not be counted, and & boerd of elections shall
neither open nor eount the provisional ballot:
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L ® ¥
¢) The individual did not provide the following:

(1) His or her mame ard signaiure as the person
who cast the provisional ballot;

-3 % ¥

A [Bold ‘emphasis in original;
bold italics emphasis added.]

SOS Directive 2008-101 iz attached as Exhibit C and may be accessed at

bt wew, 508 slate. ob us/SOSAIplond/als

13, Consistent with the direction of the Secretary of State in SOS Directive
2008-101 and Mr. Shinn’s c-mail instruction of March 31, 2008, the Prosecuting
Attomey of Franklin County, Ohio has advised the Board of Elections that Ohio statutes
require that the provisional baliot voter must provide both her name gnd her signature 1o
be eligible to ‘haw her Provisional Ballot Application apem:d. and her ballot counted. A
true and accurate copy of the correspondence of the Prosecuting Attorney of Frankiin
County, Ohio is attached as part of the e-mail chain attached as Exhibit D.

"14,  The Board of Elections was prepared to follow the pre-Election

instructions of the Secretary of State and disquelify as fatally flawed all provisional

- ballots tﬁat did pot comply with Mr, Shinn’s conclusion that “Name AND signature are
reguired by R.C. 3505.183(B} (@) .. .”

15.  However, on Monday, November 10, afler the Board of Elections had
releaged its initial tallies showing that Democrat Mary Jo Kilroy trailed Republican Steve
Stivers by nearly 400 votes for the 15™ Congressional District seat, Bob DeRose, a

lawyer for the Kilroy Committes, challenged the determination of the Secretary of State
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that R.C. 3505.181(B)X1)a) requires that the Provisiona! Beilot Application, to be
eligible to be counted, must contain both the name and the signature of the provisional
ballot voter. Mr, DeRose went so far as to assert that a provisional ballot must be
counted even if it lacks both the printed name and the signature of the provisional ballot
voter. Mr. DeRose’s e-mail of 10:29 a.m., November 10, 2008, addressed to the Board of
Elections is attached as part of the e-mail chai aftached as E;{hibit D.

16.  Mr. DeRose sent clectronic copies of his ¢-mail of November 18, 2008 o
& rmumber of people, including Mr Shinn, Assigtant General Counsel, Ghio Secretary of
State, Mr. DeRose’s e-mail was sent at 10:29 a.m, At 6:04 p.m. the same day, Mr. Shinn
responded, reversing his prior instruction af March 31, 2008 that both the “Name AND
signature are required by R.C. 3505.183(B)(IX@)....” Rather, in response fo the
DeRose request, Mr. Shinn directed that ihe Board of Elections deem eligible those
Provisiona! Ballot Applications that do n¢t contain “the voter's name anvywhere on the
provisional ballot envelope” as long as “your board can determine from the information
provided by checking addresses and the digitized signature in your VR database that the
person is registered fo vote, voted in the comect precinct and that the person was not
reguired to provide additions! informetion/id within 10 days. ., .” Mr. Shinn went so far
8s to indicate that if & voter’s signature is found on the provisional baliot envelope, “but
not necessarily in the correct place[s]” (i.e.; it is not set forth as the provisional ballot
voter's execution of the written affirmation expressly required by R.C. 3505,181(B)}(2)),
then “the provisional baliot can be counted.” A true and accurate copy of Mr. Shinn’s e-
meil of Monday evening, November 10, 2008 is attached as part of the e-mail chain

attached as Exhibit D,
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%

17, On Wednesday, November 12, 2008 at 6:15 p.m,, Mr. Shinn confirmed
that Secretary of State Brunner concurred with, and had adopted, his November 10
iccctions to count provisional bellots on which the affirmation does ot bear both the
name and the signature of the provisional voier. A true and accurate copy of My, Shinm’s
November 12 e-mail is attached as part of the e-mail chain atiached s Exhibit D,

18.  As aresult of Mr, Shinn's reversal of the instruction that both the “Name
AND signature are required by R.C, 3505.183(B)(iXa)...,” internal discussions
indicate the Bonrd of Elections will tie in its vots on whether it should reject as ineligible
Provisionel Baliot Applications that do not bear both the voter's “Wame AND signature”
as requized by R.C. 3505.183(B)(1Xg). |

19.  In the case of a tie vote by the members of the Board of Elecﬁ@s, the
Secretary of State determines the eligibility of the Provisional Ballot Applications that do
net bear both the “Name AND signature” of the voter, R.C. 3501.11(X). The Secretary
of State has slready prejudged the issue, indicating that she will direct that Provisional
Ballot Applications that do not bear both the “Name AND signatare” of the voter must
nonetheiess be determined to be eligibie 0 be counted, Given the number of such
disputed provisional ballots, the detenmination of the eligibility of these Applications
could prove decisive in one or more of the three Undecided Races.

20.  When the Board of Elections votes on the eligibility of the Applications
that fail to set forth both the “Name AND signature”™ of the voter, the Board will also
confront & decision as to the eligibility of e second category of Provisional Baliot

Applications that are facially deficient under Ohio statute.

EENPI




Case 2:08-¢cv-01077-ALM-NMK  Document 3 Filed 11/14/2008 Page 29 of 43

21, RC. 3505.181 requires that a provisional voter provide required
identification verification at the poll or, alternatively, at the Board of Elections within ten
(10) days after the Election. The required verification mandated in R.C. 3505,18 includes
such simplé measures as writing in the voter's Ohio driver’s license number or the last
four digits of the individual's social security number on the Provisional Ballot
Application. See Step 2: Voter Identification of Exhibit A attached.

22.  The identification verification requitemenis of R.C. 3505181 are
necessary to assure that the person who tenders the Provisional Ballot Application is, In
fact, the person identified on the Provisional Ballot Application.

23, Nonetheless, in approximately 10% of the Provisional Bailot Applications
under review, the provisional voters failed to complete the Voter Identification or the
Idénﬁﬁcation Affirmation sections of the Provisional Ballot Application (*Step 2"} even
though the Application clearly states, “'i‘a be c@mpletﬁ by the Voter.” As g result, these
voters have failed w provide the statutorily required Identification Verification
information.

24, Internal discussions indicate the Board of Elections will tie when it votes
on whether to treat the Provisional Ballot Applications that fail to provide the voter
identification verification information or effirmation required by R.C. 3505,181 as fatally
fiawed and therefore ineligible (o be counted or, alternatively, to treat such Provisional’

" -Ballot Applications as eligibi¢ io be counted. Again, the Secretary of State will break the
tie vote on this issue, but thém wili not be iime for judicial review afler the Secretary of
State makes her decision if the Provisional Ballot Applications are opened on or before

MNovember 19 as currently scheduled. Once the Provisional Ballot Applications are

L A e o
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opéned and the ballot is separated from the Application, it will be impossible to
determine which ballots were eligible under Qhio statute and which wers not, Simply
stated, once the provisional ballots are opened, it will be impossible to correct the ervor if
this Court were subsequently to decide that the votes associated with these facially
deficient Applications are in fact ineligible to be counted.

Further Affiant sayeth nanght.

:135£;if LAAA
Maithew M, Damschroder

Sworn to before me and subscribed in my presence this 13" day of November,

2008,

Bo0A

Notary Public

= TERRI L. THOMPSON
i Hotary Public, State of Ohip
/My commission sxires 08/24/2008

§39-001:189113

10
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From: Shinn, Brian [malitoibshinn@sos.siate.oh,us]

Semi: Monday, March 31, 2008 1:00 PM

To: Damschroder, Matthew M,; Piccininni, Patrick J.

Ce: Whits, Dennls L,; Wedeiing, Michasl Thomsen, Kstherine
Subfect: RE: Provisionals

Importance: High

Denny and Matt,

Todd and | have discussed mast of the sltuations below. i Is my undersianding that your board
would appreciate written responses.

Generally, most issues about provisional baliot affirmation stetements are covered by Directive
2007-06 on pages 14-16, which explains the provisions of R.C. 3505.183 with regard to
provisional ballot affirmation statements.

Under R.C. 3505.183{8)(1), the board Is required to examine Its records to determine whether
the person who cast the provisiona! ballot Is registered and eligible to vote. The only
information thet is REQUIRED TO BE INCLUDED IN THE AFFIBMATION FOR THEVOTE TQ BE
COUNTED 1S: 1. [3505.183(B)(1}(a}] the voter's name and signature; 2. [3505.183(B}{(1)(b)] &
statement that the individuai Is 2 registerad voter in the jurisdiction in which the provislonal
baliot is being voted; and 3. [3505.183(B)(1){c)] a statement that the individual is eligible to vote
in the election in which the provisional baliot is belng voted, All other infarmation is optional
and & intended to ald the board in Identifylng whether the voter is registered in the jurisdiction,
Contrary to Frankiin County's provisions! ballot envelope, date of birth Is NOT REQUIRED. Even
if the voter did not provide iD, the provisional bakiot st niay be counted under R.C.
3505.183(2){4)(a)(wil) If the voter completed the affirmation statement under R.C 3513.18(A)
OR R.C. 3513.181(B).

Answers to your specific questions:

1} Moare than one baliot in the provisional baliot envelope - apparently some of your poll
workers for whatever reason instructed voters to complete a party ballot or even both
party ballots and an issues-only bellot, Unlike the absentes ballot statutes, there is no
specific statute that says that a provisional ballot cannot be counted if there are
miuitiple batiots In a provisional envelope, If your board determined that the voter was
eligible to vote In the primary for a party, then that ballot should be counted cnly, ifthe
person Is only eligible to vote issues, then the issues-oniy ballot would be counted. if
the person did not name a party on the envelope or on a form 10-W or 10-X, then the
Issues-only ballot Is the one that would be counted. All other baliots shouid not be
counted and should be volded. The poil workers In these precincts should be
questioned and Instructed NOT to issue multiple ballots in the future,

2) Poll worker did not sign affirmation statement — the bailot should stitl be counted if the
voter provided the required informatlon outlined above. No statute makes the poll
worker signature necessary for the balfot to be counted.

3} Poll worker signed but did not check box for ID. As stated above, If the statutory
requirements are met, then the ballot may be counted without 1D being provided as

EXHIBIT
B
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long as the board can idenilfy the voter as a registered voter in the jurisdiction where
the voter cest the provisional ballot, ‘

4)  If only column bne. of Franklin County's provisional ballot envelopes is complated then

- the haliot still may be counted for the reasons stated above {because column one
comtaing all the information and statements reguired by statute) as long as the board
cen identify the voter as a reglstered voter in the Jurlsdiction where the voter cast the
provisional baliot,

5) Voter did not print his or her name on column one but signed the provisional ballot
affirmation staterneni. The baliot cannot be counted unless the voter's name appears
somewhere on the provislens! ballot affirmation envelops written by the voter or o poll

. worker. Name AND signature are required by R.C. 3505.183(B}{1)(a) as stated above.

6} Voter was issuad an sbsentee ballot, snd the voter brought it to polilng pisce on
election day. Rather than instructing the voter to deliver the absentee ballot to the
board of elections or lssulng the voter a provisional baliot, the poll worker had the voter
complete 8 provisionst ballot envelope and placed the voted absentee ballot in it. The
haliot can be counted IF the affirmation statement was properly completed as described
above and IF the board can determing that no other zbsentee bailot was cast by the
voter, Thevater chould not be dlsenfranchised due to the poll workers error.

You may contact me if you have any questions about these explenations.

Brian Shinn
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" Directive 2008-101 Guidelines for Determining Validity of Provisional Ballots Page z of 10

C. Forpurposes of this directive, “counting” provisional ballots means:

¢ marking the envelope of provisional ballots that the members of the beard have
'dmmiug.m&émm ot omclomen rovisional ballots that the members of

& and storing opes t the m o
the board have determined are thsiigl'bﬂwbeeountnd;

s opening the envelopes of provisional ballots that the members of the board have

< determined are eligihle to bs counted; _

¢ removing provisional ballots from thelr envelopes that the members of the board
have determined are eligible to be counted and separating them from their
envelopes 50 a5 to gever the voter’s identity from the ballot, thereby preserving
the secrery of the balloty

¢ preparing provisions! bellots to be counted for scanning by sutomatic mbuleting
equipment;

¢ scanning provisfonal bellote: _

o tabuiating votes cast by provisional baliots determined by the board to be eligible
to be counted; and

¢ reporiing numbers of provisional votes as part of the board’s official canvass of
the election.

Generally spesking. and except as otherwise provided in R.C. ago118a(EX2) and in this
directive, boards of elections may begin processing provisional ballots beginning the day after an
alection. Boards may continue to procese provisionai bailots during the ten {10} days after an
slection, and may continue to do so after the tenth day, if necessary, until all provisional ballots
have been processed. All provizional ballot processing must be completed by the end of the
official canvass, which must be completed not Inter than the twenty-first day after the election,

Ultimately, the four members of boarda of elections must determine the validity of all votes cast
in an election and must certify the results of all elections, However, nothing in Ohio law
requires that the members of & board of elsctione must personally, physically complete all tasks
assoclated with preparing for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing and some agpects of counting provisional ballots,
a8 discussed thronghout this directive, to board staff. Such processing must be done in
Hpartisan teams according to the instructions provided in this directive. To the extent
consistent with Ohio law and this directive, boards may establish and follow additional policies
and protedures for processing provisional ballots,

Ifa board delegates the processing of provisional ballots, it must firet adopt a policy setting forth

procedures for the processing of provistonzl ballots that includes the factors listed in I, above,

Under a board's policy, board staff responsibie for processing provisional ballots must make a

recommendation to the board as to the eligibllity of each provisional ballot cast in the county,

gﬁ;ﬁer on an individusl basis, or as to groups or categories of similarly situated provisional
ml
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" Divective 2008-101 Guidelines for Determining Validity of Provieional Eallots Page 3 of 10

IV. BoARD DETEIMINEE VALIDITY OF SR OVIIoON AL AR UIE

Uktimately, the members of the board (see I.A. above) of each board of eiections
must determine the eligiblilty or ineligibility of all provisional ballots cast within
the county in accord with Ohlo law and this directive.. Boards may not delegate

Each board of elections must then cause the ballots to be counted by board staff,
and must tnclude the tabulation of that count in ite official carrvass of the election
results and, 1o the extent required, Its certificntion of the election resulis to the

1t e imperative thet boards remember that R.C, 3508.183(D) provides that no provisioual
ballots may be counted in a particuler county until the board of elections for that county

- determines the eligibility, pursuant to R.C. 3505.183 end this directive, of ALL provisional

ballots cast n that county. This means that the board staff responsible for processing
provigional ballots must completely process all provisional ballots and make 2 recommendation
to the board o aflow the board to vote on the eligibility of provisional baliots cast before the
hoard or board staff may begin the procedures for counting provisional ballots, =

1t is also imperative that boards remember that provisional ballots, like all other ballots or other
sensitive election materials, must be handlsd by bipartisan tearms and must be stored in & secure
location, This office hss required boards to implement & system of storage using double lock
and key ~ one key held by Democrais and one key held by Republicans ~ and provisional beliots
must be stored in that environment. ~

It is also imperative thai board members and siaff remain cognizant at all times of the
importance of maintaining the secrecy of the votes cast by g provisiona! voter, and act
acconrdingly when opening and removing provislonal ballots from their envelopes,

Chio Revised Code ("R.C,”) 3505.183 is the primary statutory lens through whick boards of
elections must view provisional ballots and affirmations in order to determine the eligibility of
those provisional ballots for counting, It sets forth the steps through which a board or its staff
must go to determine the eligibility of a provisiona} ballot for counting.

A, Step 1 — Additional Informaton Required firom Voter in Some Cases

R.C. 3505.183(E)2) provides that boards of elections may not examine the
provigsionel ballot affirmation on the provisional ballot envelope of any provisional
ballot for which an election officie] hae indicated the provisional voter must provide
additional informetion to the board of elections in order to ensure t the
provisional ballot will count. Thus, checking for this statement by an slection official
must be the first step in determining a provisional ballot's eligibility to be counted.

1. Noadditional information required

s by T
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If o such statement by an election official appears on the provisima! ballot
envelope then the board staff responsible for processing provisional ballots

may proceed to Siep 2,
2. Additional information required

If such a statement by an election official appears on a provisional ballot

envﬁapatheuthebonrdstﬁ‘ respongeible for processing provisional ballots

sgregate that bellot and stors it, etill In its envelope, in 2ecordance with

i%g divective until the provisional voter provides the required additional
rmation,

. a}) Addidonal information required during 10 days after slection

Pursuant 0 R.C, 3505.181(B}8), there are only four categories of

: onal voters who are required to provide additions] information
tothebaaxdafd@gﬂmdudngtbgmdaysaﬁs:medayofm
election in order for their bellots to be counted:

(1) An individue! who hes but is unable to provide o precinet

election officials any of the forims of identification required under

R.C. 3505.18(A)(1), and who hes a social security number but is

unable to previde the last four digite of his or her sosjal security
. pumber under R.C. 4505.18(A)(e);

{2} An individual who is challenged under RC. 3505.20 and is
determined to be ineligible to vote or whose eligibility to vote
cannot be determined by election officizls

{2) An individusl who does not have any of the forms of
identification reguired under R.C. 3505.18(A)(1), who cannot
provide the last four digits of the individusl's social security
number under R.C. 3505.18(A)2) because the person does not
have 2 social securlty momber, end who declines o execute an
affirmation (808 Form 10-T) under R.C. 3505.18{A)(4); and

{4) An individusl whe has, but declines to provide to precinct
glection officials, any of the forms of identification required under
RC. 3505.48(8)1), end who has a social security number but
daclines o provide io the precinet election officials the last four
digits of his or her social security number.,

b) This section is specific to the aforestated court action and its
atiempted settlement.  Contecting voters to pruvide additional
information during ten days

If & board of elections or board staff determine during the 1o-day
period that a provisionel voter falls into one of the four categories
Hated above, bosrd must attempt once to contact the voter by
telephone, i a telephone number is available, to remind the voter:

) et =

B e el e e
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(1)} that he or she is required to provide edditional information to
the board by the tenth day after the election for the provisional
ballot to count; and ‘

{2} what additions! Information is required,

1f & board of elections does not have a telephone number for a
particular voter, it need not conduct an exhaustive search to attempt
to locate a telephone number for that voter, but should document any
efforts undertaken to contact the voter,

During the frst five dm after the d‘-’q}’ of an electon 2 hoard of
elections may communicate the informstion listed in the list
immedintely above by posteard or letier rather than by telephone.

¢) Additional information required at post-election challenge hearing

If 2 voter's registration ig challenged by another Ohio voter under R.C.
agoz.24 and the board of elections considering the challenge
postpones the hearing until after the day of the elestion, the voter
must vote provisionally at that election and must provide additional
information to the board st the hesring. if so requested, in order to
ensure that his or her provisional ballot will count.

Upon receipt of the required sdditional information under this step of this
dirvective, the board staff responsible for processing provisional ballots may
proceed to Step 2.

3. Fellure to provide additions! requirved informetion

A provisional ballot that is cast by any voter who is reguired by Qhlo law or
this directive to provide additiona! Information to a board of elections cannot
be counted unless and untll that voter provides the required information,

¢ to B.C. 9505181087}, Alter the hioard of glections determines that
the reguired informetion was not provided, the board staff responsible for
processing provisional ballots shall proceed to Step 5.

R.C, 3505.183(B)(1) provides that the first gtep in determining the eligibility of
provisional baliots to be counted Is to determine the following:

2) Whether the person who cast the provisional ballot is registered to

vote;

b) Whether the person who cast the provisional ballot is eligible to vote
in the particulsr election in question; and

¢} Whether the person who cast the provigional ballot completed the
affirmation on the provisional ballot envelope,
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Revisitered of Not Eﬁ;gﬁblﬁ

¥ the pearson who cast the provisional ballot i either mot registered to
vote oF I8 not eligibie io voie in the partienlar election in guestion
{e.g., wrong precinct), then the board may not count that baliot, and
this is pursvant o R.C. 3505.183(B}4)(a){{) and (i).

2, Repistered, Eligihle, and Affirmation Completad

If the person is properly registered to vote and is eligible to vote in the
artcular election In question, smd the person who cast the provisionsl
ot completed the affirmation statement on the snvelope, then the
bozrd staff regponsibis for processing provigional ballots must proceed to
examine the affirmation statement executed by the person who cast the
provisional baliot. Pursuant to R.C. 2505.182(B)X1}a), (b}, and {c), that
affirmation must contein at least the followlng three items of information:

a) The name and eignature of the person who cast the provisional ballot;

b} A statement that the person who cast the provisional beliot is a

ggf“ieraﬁ;nmr in the jurisdiction In which he or she cast the provisionsl

c) A statoment that the person who cast the provisional ballot is eligible

g;ﬂ vote in the particular election in which he or she cast the provisional
ot.-

3. Registered, Eligible, but No Provisional Ballot Affirmation

If the person is properly registered to vote and is elighble to vote in the
particular ‘elsction in question, but he or she did not complete the
affirmation ststement on the envelops, the board staff responsible for
processing provisionel bellots must proceed, pursuant t© R.C
2505.183(B){(1}, to determine whether the voter, or an election official at
the divecton of the voter, recorded the voter's name in a wiltlen
affirmation. If neither the voter nor an elaction officiel, at the voter's
direction, did ao, then the provisional ballot cannot count, and the board
stelf responzible for procassing provisionsl ballot shall proceed to step 5.

C. Step 3 — Additional Analysis on Provisional Ballot Eligibility

1, In addition to the information required in Step 1, above, and pursuant to R.C.
3505.183(B)(2), the board staff responsible for processing provisional ballots
must, in determining the eligibility of any provisional ballot to be counted, also
examine any information provided by the person who cast the provisional ballot:

a) that appears in the affirmation on the provisionsl bailot envelope;

b) that was made to an election official at the time he or she cast the
provisional ballot pursusmnt to R.C, 3508.182; and

¢) that was made to the board of elections during the ten days after the
day of the election. )
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2, Additions] information often provided by provisional voters includes, but Is
not limited to, current and former addresses and date of birth. While this
{nformstion, if gprovided, must be considered by boards of elections in
determining the efigibility of provisionsl balicts for counting, nothing in Oblo law
requires nal voters to provide this informatdon. Thus, the absence of such
informstion on a provisional ballot affirmation is not sufficient, on its own, to -
disqualify a provisionel ballot, ‘

13. Btep 4 — Recomm

During this step, board étaﬁmsponsibiafor processing provisions! bellots must uss
the information discussed above, among other things, to determine their
recomimendation as to the sligihility of particular provisional ballots to be counted.

3. Ballots Eligible to be Counted

Where ALL of the following apply, board staff responsible for processing
. provisional ballots must recommend to the board that a provisiona! ballet
shall count, and & board of elections shall count the provisional ballot;

a) The individual named on the affirmation i properly registered to
vote;

b} The indlvidual named on the affirmation is eligible to cast a ballot in
the preciuct amd for the élection in which the individual cast the
provisional ballot;

¢} The individual provided the following;

{2) Hie or her name and signature as the person who cast the
provisionel ballot;

{2) A statement that he or she, ns the person who cast the
provigional ballot, is a registered voter in the jurisdiction in which
hie or she cast the provisional ballot; and

{3) A stetement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular election in
which he or she cast the provisional ballot;

or
(4} His or her name recorded in & written affirmetion statement

entered either by the individus! or at the individuals direction
recorded by an election officlal;

ar

(5) % completed affirmation under R.C. 3505.18(B){(4) (S80S Form
10-T). :

d) I applicable, the individual hes provided additional information to
the board of elections as miay be required, L.e. because be or she falls into
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one of the four categories of provisional voters who wiust provide
additiona! information to the board of dlections during the ten days after
the day of an election, and discussed in more defail below; and .
) I epplicgbls, the individual heas been afforded @ hearing conducted
ander R.C. 5503.24, which has resulted in the indlusion of the provisions!
voter's name in the officlal regletration list, -

z. Ballots Not Eligibleinbe Counted

If ANY of the following apply, board stefl responeible for processing

onal ballots shall recommend to the board that a provisional ballot not

2 counted, and a board of elections shall neither open nor count the
provisional baliot:

8} The individual nemed on the affirmation is not properly registered to
vote; - :

b)Y The individus! named on the affirmation iz not eligible to cast & ballot
in the preclnet or for the election in which the individual cast the
provisional ballot;

¢} The individual did not provide the foliowing:

{1) His or her name and signature as the person who cast the
provisional hallot:

(2} A statement that he or she, as the person who cast the
provigional hallot, is & registered voter in the jurledietion in which
he or she cast the provisionel ballot; and

{3} A statoment that he or she, as the person whe onst the
provisional ballot, is eligible to vote in the parficular election in
which he or she cast the provisionsl ballot; '

or

{4) Hiz or ber name recorded in & written affinmation statement
gntered either by the Individual or at the Individual's direction
recorded by an election official;

4) The individual hag slready cast 2 bgllot, including an sheentes ballot,
for the election in which he or she cast the provisional bailot; :
g) H applicabls, the individual has not provided additional information
to the hoard of elsctions as may be required, 1.e. because he or she fulls
Into one of the four categorias of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and
f) If applicabls, the individual has been afforded a bearing conducted
under R.C. 8503.24, which has resulied in the exclusion of the provisional
voter’s name in the official regisiration Hst.
&) The individual falled 1o provide or executs any of the following:

{1} a current end vaild photo identification;

{2) a military identification;

(2) an original or a copy of any of the following bearing the voter's

name and current address:
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(a) utility bil;

{d} paycheck; or
{8} other government document?;

(4) the last four digits of the individual's soclal secarity number;
or

(£) an affirmation under RB.C. 2501.3B(A)4) (S80S ¥orm 10-T), or
Gggv of the two affirmations already discussed in this directive,
a (=2

E. 8top 5 — Disqualification of Provisional Ballots and Retention

if & board of clections ﬁnéﬁy determines that & provisional ballot cannot be couunted
for any of the reasons identified in Obio or this directive, then the board, pursuant to
R.C. 3505.183(C){1), chell record:

the name of the provigional voter whe cast the ballot:

the identification number of the provisional ballot envelope, if applicable;
the names of the slection officlals who determined the validity of that ballot;
4. the date and time that the determination was made; and

5. the reason that the ballot was not counted,

The board shail maintain this record for the duration’ of the retention pericd that
applies to the provisional ballot itself,

Purther, if & board of elsctions finally determines that a provisionsl ballot cannot be
counted for apy of the reasons identified in Ohic law or in this directive, that
provisional ballot envelope may never be opened, and the board shall not count the
votes contalned on such provisionel ballot, Rather, pursnant to R.C. 3505.183(C)(a),
* the board shall store that balle, unopened, for the duration of the retention period
applicable fo that type of baliot, and shall then destroy that ballot in its envelope,
Storage of such provisional bellots shall be made in accordance with the
?quirements for storage of provisional buallots, generally, as provided in this
irective, :

CNES

R.C. 8505.183 does not expressly provide that a board of elections must attempt to match the

“gignature of the person casting a provisional ballot to the signature on file for that vetar,

presumably because the stafutory scheme contemplates at least one circumstance where a2
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
3. 4, above). However, signature matching has lon%bem a halimark of election security, is
explicitly provided for with respect to other typss of ballots under Ohio law, and is & basls for

! Ohio law provides that notices of election mafled by bosrds of elections pursusnt to R.C. 250119, and
voter registration notices mafled by boards of elections pursgant to R.C. 3503.29 are not valid “other
government docrments” for voter 1D purposes.
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From: Shinn, Brlan [maiito:bshinn@sos.state.oh.us]

Sent: Wed 11/12/2008 6:19 PM

Yo: Shinn, Brian; Plccininni, Patrick 3,; Stinziano, Michael P.; Demschroder, Matthew M.
©e: G'Brien, Ron J.; Sotiles, Nick A.; Wiison, Antoinette; Dora Rose; Bob DeRose
Subdect: RE: Provisions| Balioty with Signatures fssues

Michae! and Matt,

{ met with Secretary Brunner and our legal staff this sfternoon, We discussed the provisional
ballot issues rulced In Mr. DeRose’s emall (below) that | responded to on Monday,

1) Secretary Brunner agreas with my earlier advice that 2 provisional ballot thet contains
the signature of & voter but not the written name MUST BE COUNTED If the person is a
registered elactor, the persan voted In the correct pracinct, and the person was not
required to provide additional Information to the board but falled to do sc. RL.
3505.182 prescribes the form of the provisiona! ballot affirmation but Isonly 2
substantial compliance statute. Directive 2008-81 (page 6} states that the voter must
execute the affirmation and lists the required statements that must be included.
*Execute® means sign. Frankiin County uses a provisional baliot affirmation that is
different from the SOS prescribed form (Form 12-B) in several regards. Onour
prescribed form, the poll worker is Instructed to print the voter's neme In the “Election
Official Verification Statement.” In contrast, Frankiin County's form doas not require
the polf worker to print the person’s name in step % or step 4. Thus, the Erankiin County
form omits a safeguard for the voter. While poll workers are trained to review the
voter’'s effirmation statement before completing the poll worker statement, even the
best tralned poll workers make mistakes. It s not reasonable to assume that a person
would sign a provislonal baliot affirmation BUT refuse to write his or her name In, _
Birective 2008-101 must be read in conjunction with Directive 2008-103. Consequently,
failure to write a voter’s name on a provisional ballot affirmation is poll worker error
thet canndt be hald against the voter under Directive 2008-103, Finslly, we are sl
reminded by Stote ex rel. Myles v. Brunner, 2008-0hio-5097, $ 22: *we 'must avold
unduly technical interpretations that Impede the public policy favoring free, competitive
elections.’” State ex rel, Ruehimonn v, Luken (1992), 65 Ohio St.3d 1, 3, 598 N.E.2d 1149;
¢f. Stern v, Cuyohioga Ciy, Bd, of Elections (1968, 14 Ohlo 5i.2d 175, 180, 43 0.0.2d 288,
237 N.E.2d 313,

2} bwill provide more information regarding our interpretation of the voter name but no
slgnature ssue tomorraw,

'3} We stand by our requirement in Directive 2008-10% that 2 voter with an error or
omission on his or her absentee ballot envelppe must come to the board office to
correct it. The board iIs not required to send out two staff members for a voter who
cannot come to the board office. However, | know at least one board of elections that
has decided to do so.

4}  While the deadiine for 2 voter who is required to provide additional information to the
board for & provisional baliot to be counted Is the tenth day, boards of elections have
until the official canvass to resolve all issues regarding provisional ballots, such as
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confirming voters who moved from one Ohlo county to another but failed to updata
their address. See Directive 2008-101 {Page 2, section H),

Brian Shinn

Erom; Shinn, Brian

Sent: Wednesday, November 12, 2008 9:42 AM

s ‘Picininnl, Patrick 1.'; Stinziano, Michae! P.: Demschroder, Matthew M.
€ O'Bren, Ron J.; Soulas, Nick A.: Wiison, Antolnetis

Subiach: RE: Provisiona! Ballots with Signatures Issues

Importancs: High

Michael and Matt,

| respectfully disagree with Patrick on nember £, | helleve that fudge Sargus’ order regarding
poli worker ervor and Directive 2008-103 shouid be resd liberelly and in favor of counting
provisional baliots rather than rejecting them solely based upon technicalities.

The form of the provisional hallot affirmation under R.C. 3505.182 is & substantial compliance
statuie, While Frankiin County’s form has the votar complete hig or her name in column one,
yaur polt workers are tralned to review the provisional ballot affirnation before completing the
poli worker portion. Your polil worker shouid have noticed that the voter did not put his or her
name {n column one and Instructed the voter to do so, The voter actually signed the provitional
bailot affirmation, so the voter was cooperating and wanting his or her bailot to be counted.
That is why | conclude that the omission of a name is poll worker error.

if you can determine based upon the address end signature that the person is a registered
eiecior, voted in the correct precinct, and was not required to provide additional information,
why weuld you not want to count the baliot? Otherwise, you are disenfranchising the persen.

We will discuss this lssue with Secretary Brunner this afterncon as wel! 25 the issue of no
signature but name was printed on the affirmation and get back t you.

Brian Shinn

Frem: Plccininni, Patrick J, [mail&rpjpicc!n@frank[lncuun‘egahto.gw}
Sant! Wednesday, November 12, 2008 7:11 AM

Teo: Stinzlano, Michas! P.; Dainschroder, Matthew M,

Cos Shinn, Brian; G‘Erien, Ron J.; Soulas, Nick A,

Subject: Provisional Baliots with Signatures issues

Importance: High

Gentleman: Afier our discussion of Brien Shinn'a emall, Direcives 2008-104, 2008-103 and the
provisional voter enveiope we gre in agreament that:

1} While Directive 2008-103, provides thet a provisional baliof may not be rejected for reasons
that are ativibutabie to poll worker error neither the directive nor the court order transformed all
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voter errors into poll worker errors. Under Direstive 2008-101 many responsiblities remain the
voters. Specifically, Directive 2008-101, §VI{D}2)(¢)(1) provides that the Board of Elections shali
not apen nor count 8 provisional beliot shall i the voter failed to provide thelr name and
signaturs as the person who cast the ballel. The dirsctive adoptad by the Court stetes that both
are reguired, The voter shall complete the Information. Nothing in Directive 2008-101, 2008~
103 nor ths various court orders allered that requiremeant. R.C. §3505.181 puts the obligation on
the voter io complete the applicetion any omigsion of required Information Is votar error not polt
worker emor, Thus, the faliure of the voter to put thelr nama an the ballot s not poll worker error
requiring the ballot be counted. The bellot should not be opened and not counted,

23 Ag to the siiuation wherg the voter completad the entire appiication but falied to sign the
aflirmationle voler emor that will invalidets the provislons! ballot. The statute Is clesr that the
voter must complate the wiitien sffirmetion before & poll worker. RC $3501.011 provides that
the signature Is that of the voter, The duiv mandsted in R.C. §3505,181 is on the voler not the
poil worker, Fallure to do $0 15 & fatal defect,

Patrickz J. Piccininnl

Assistani Frosecuting Attorney, Civil Division
Frankiin County Prosecutors Offics

373 South High Street, 13th Floor
Columbus, Ohio 43216
piplcein@iranidincountyohlo.gov
614-462-3520

614-462-6012 {fax)

Pleaze note that this messase sndfor any sliachmants may contein confidential atinrmey work
product andfor may otherwise be privilsged or confidential andfor protected from disclosure by
applicable iaw. If you are not the intended recipient, please accept my apology, but you are
hereby notified that you heve recsived this message in amor. Any feview, dissemination,
distribuiion or copying of this message is strictly prohibited. If vou heve received this message in
arror, plesse notify me by reply or by telephone at 814-482-3520 and immediately delste this
message and any sthechments.

Thank you.

From: Shinn, Bran [melito:bshinn@sos.state.oh.us]

Bants Man 11/10/2008 6:03 PM

To: Bocb DeRose; Stinzlano, Michael F.; Damschroder, Matthew M.

e Megan Kelley; Randy Bombrager: dora@ohlodems.org; Richard Topper; Mary 5. Duffey;

Sandy Spader; Keller, Keenan,; Svoboda, Brian (Perkins Cole); Nickolas; Eric; Picclalnnl, Patrick 1.
" Subiect: RE! Provisionai Ballots with signature [ssues:

Miichael and Matt,

| am writing to respond to some of the concerns ralsed by Mr, DeRose In his email. [ have
consulted with Directives 2008-101 and 200B-103 and R.C. 3505.181, 3505.182, and 3505.183,
Michael also provided me with a copy of Frankiin County’s provisional 1D envelope,

As a preliminary matter, your board should be using Directives 2008-101 and 2008-103 to
determine the validity of provisional beliots rather than any old emalls that | sent you after the
primary election.
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There are thres shuations regarding provisional ballots descrlbed In the amall below, Here are
my suggestions for hendling thase:

1} The voter provided a signature in the affinmation statement, but neither the voter nor
the poll worker wrote the voter's name anywhere on the provisional ballot envelope ~ If
your board can determine from the information provided by checking the addrass and

" the digitized signature In your VR database that the parson s registered to vote, voted
in the corraet srecinet, and thet the person was not requlrad to provide additional
informeation/iD within ten days, then the provisional baiiot can be counted. The fact
that 2 name was not recorded falls under the category of poll worker evror deseribed In
Directive 2008.303,

2} The voter's name was written on the provisional ballot 1D envelope but no signature -
we will consult with Secretary Brunner and get back to you on Wednesday, Therels an
ambigulty that we need resolved before | can advise you on this situation,

3} The voter's name and signature &re on the provisional bailot envelope but not
necassarily in the corvect piaces. if your board can determine from the information
provided that the person is regisiered to vote, voted (n the correct precingt, and that
the person was not required to provide additional information/ID within ten days, then
the provisional baliot can be counted, The fact that a name and signature were in the
wrong place falis under the category of poll worker emor described in Directive 2008~
103,

The other Issue raised by Mr. DeRose’s email is whether the board must contact provisional
voters who falled to sign the provisiona! ballot envelope. The only provisional voters whom the
board must contact under Directive 2008-101 {section Vi.A.2.b on page 4} are provisional voters
who are required to provide additions! Information to the board of elections. Unlike absentee
voters under Divective 2008-109, the board is not required 0 contact brovisiona! voters with
errors on their provisions! bllot envelops except for those specified In the previous sentence.

Finally, | caution anyone from releading information about the number of provisional ballots
based upon observer information, Observers were sworn not to disclose inforrnation that might
compromise the secrecy of the baliot.

tet me know if you have any questions.

Brian Shinn
Assistant General Counsel
CGhio Secretary of State Jenn!fer Brunner

From: Bob DeRose [mallto:bderose@bnhmlaw.com]

Sent: Monday, November 10, 2008 10:29 AM

To: Stinzlano, Michae! P.; mmdemsch@vote.franklincountyohlo.gov

Ces Shinn, Brisn; Megan Kelley; Randy Bornirager; dora@ohiodems.org; Richard Topper; Mary 5.
Duffey; Sandy Spader; Keller, Keenan; Svoboda, Brian (Perking Cole)

Subject: Provislonal Ballots with signature issues.

Importance: High
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Michael and Matt,

" | am writing concemning the 8§00 individuals who were made to cast a provisional baliot
arid who have signature issues determined by you to be “futally flawed.” As the Kilroy
for Congress campalgn undersiands the situstion, provisional ballots that either lack &
printed name but have o signature in the affirmation or have a printed name but lack a
signature in the affitmation, will not be countad and the Board of Elections does not
intend to notify the voter to come to the Board to cure the defect. It is the position of the
Kilroy for Congross campeign thet the Boerd's posttion is incorrect because it does not
follow the Ohio Revised Code nor the directives of the Ohio Secretary of Staie.

A review of R,C. §3505.181 provides at Sestion (B) (2):

The individual [voter] shall be permitted fo cast a provisional ballot at that

polling place upon the execntion of & writlen affiimation by the individaal

before an election official at the polling place stating that the individuzal e

both of the following: (2} A registered voter in the jurisdiction in which the

individual desires to vois; (b) Eligible to vote in that clection. (emphasis

added) .
Section (B) (2) uses the term “before™ as a preposition meaning, “in the presence of an
election official.™ R.C. §3505.i181 confers upon the poll worker the duly i0 have the
voter complete the provisional ballot envelope in their presence. The use of the word
“before” as a preposition is supporied by R.C. §3505.182 where in the Revised Code
mandates that & poll worker attest to the voter's completion of the affirmation. In relevant
part, R.C. §3505.182 requires the following language to be used on provisional ballots
and same is used by the Franklin County Board of Blections; “The Provisional Ballot
Affirmation printed above was subscribed and affirmed before me this .......... day of
vrernnee (ViOBER), e (Year).” Finally, RC. §3505.182 requires that the poil worker
sign their name 10 the provisions! ballot envelope to attest to the voler’s completion of
the provisional ballot envelope’s affirmation section. Further, in the event an individual
declines to sign the affirmation, R.C. §3505.182 directs the poll worker to follow

set out in R.C. §3505.181 (B)(6).
R.C, §3505.181 (B)6) requires that *at the time an individual casts e provisional baliot,
... the aporopriste election official shall record. ..the fact that the affirmation was
execnted, or the fact that the individus! declined 1o execute such an affirmation and
inglude that information with the transmission of the ballot or voter or address
information under division (B)(3) of this section. If the individual declines to execute
such an affirmetion, the appropriate local election official shali rocord the individual’s
name and include that information with the transmission of the ballot under division
(BX(3) of this section.”
~Read together, R.C. §3505.181 and R.C. §3505.182 confer upon the poll worker a duty to

make sure that the affirmation section of the provisional bellot envelope is completed
correctly by the voter. This duty was codified in SOS Directive 2008-81, The poll
worker’s duty would include meking certain that the voter placed their printed name in
the correct section and signed the affirmation. Permiiting & provisional ballot'to be cast
without the necessary information in the voter affirmation section is contrary to the poli
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worker's statutory duty, especially since a poll worker is required by statute to record the

affirmation or the declination of a voter.to affirm. It stands 1o reason that the poll worker

would check each provisional ballot for the information necessary to discharge their

statutory duties and when the information is incomplete they would inguire of the voter if

they intended not to sign or place their printed name in the affinnation section. The lack

of a signature or a printed name on a provisional ballot envelope’s affirmation section is

the result of a poll worker’s error in not checking the provisional ballot before it was cast.

Pursuant to 08 Directive 2008-103, “provisional ballots may not be rejected for reasons

ihat are atiribuiable to poii worker error, including a poll worker's .. .fuilure to compiy

with any duty mandated by R.C. 3505.181.” As such, any provisional ballot that lacks a
printed name but has a signature, or that has a printed name but lacks 2 signature, or

lacks & printed name and has no signature was cast on November 4, 2008 as a result of

poll worker error. It is our undersianding that approximaiely 620 of the 800 provisional

ballots contain g signature but lacks a printed name. As to these 620 provisional ballots

that were cast by an otherwise ¢ligible voter, meaning that there is sufficient information

to confirm the identity of the voter, these should be reviewed for registration, their .
signature compared to the registretion and counted a3 2 vote, It is our understanding that i
epproximatsly 30 provisional ballots have g printed name but lack s signature, Asto
these 30 provisional ballots, because you have a name and the precinet where the
provisional ballot was cast, the Board of Elections should immediately notify these voters
of the defect and have them coms into the Board to sign the affirmation. As o the
reaming provisional ballots that lack a printed name and lack & signature; to the extent
that the Board can determine the voter's identity from other sources, the ID provided by
the voter, the Board should notify the voter of the defect and have them come into the
Board to cure.

This issue is of extremely high importance and needs to be addressed inmediately since
time is running out for these individuals o cure their defects. Because of the time
sengitive nature of this issue, 1 have copied Brian Shinn on this emsil. Also, can you
confirm the numbers I cited for each of the signature issuc? Thank you.

Bob DeRose

Barkan Neff Hundelman Meldish, LLP
3560 5. Grant Avenue

P.GC. Box 1989

6147214221
614.744-7300 {Fax)
bderpse@bnhmlaw.com
vy brbimlaw.com
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
DANA SKAGGS, st al.,

Relators, o 2 2 @ @
va. . CaseNo. 0 8
JENNIFER 1. BRUNNER ORIGINAT, ACTION IN
SECRETARY OF THE sTATE OF : MANDAMUS
OHIO, et al., .o
Respondents.

RELATORS®' MOTION FOR EXPEDITED CONSIDERATION

John W, Zeiger (0010707)

Marion L Little, Jr. (0042679
Chrisiopher J. Hogan (0079829)
ZEIGER, TIGGES & LITTLE Lip
3500 Huntington Center

- 41 South High Street
Columbus, Ohio 43215

(614} 365-9900

(614) 3657900
zeiger@litohio.com

COUNSEL FOR RELATORS
DANA SKAGGS AND KYLE FANNIN

R

EILED
NOY §3 200

CLERK OF COURT
SUPREME COURT OF OHIO
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IN THE SUPREME COURT OF OHIO

STATE OF ORIO, ex rel. :
DANA SKAGGS, ef al., :

Relators,

Vs, Cage No,

JENNIFER L, BRUNNER ORIGINAL ACTION IN
SECRETARY OF THE STATE OF ! MANDAMUS
OHIO, et al., T

Respondents, :

LLATORS' MOTION FOB EXPEDITED CON RATICN
. Pursnant to Supreme Court Rule X, Relators move the Court for an order expediting
consideration of this election matter consistent with Section 9 of Supreme Court Rule X and in
order to permit the timely counting of ballots and certification of election results by November
25,2008, The besis for this motion is set forth in the attached Memorandom in Support.
Respectfully submitted,

Marion H. Litile, Jr. (004267%)
Christopher I, Hogan (0079829)
ZEIGER, TIGGES & LITTLE LLP
3500 Huntington Center

41 South High Sireet

Columbusg, Ohio 43215

{614) 365-9900

(614) 365-7900

Counsel for Relators

T

- \"*-L__;
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MEMORANDUM IN SUPPORT

The instant action seeks n;andaxnus'relief compelling Respondents to comply with the
mandatory requirements of R.C 3503. 131' and R.C, 3505.183(B)(1)(a), which prescribe the
requiremnents for consideration of provisiona) ballots, As set forth in the Affidavit of Mathew
M. Damschroder, filed contemporanecusly herewith, provisional ballots curmently pending before
the Franklin County Board of Elections may be decisive in one or more of three undecided races.

t is thus essential that all provisional ballots complying with Ohio law are properly counted and
that those ballots which do not comply with the mandaiory siatutory requirements be exciuded.

Yet, as further set forth in the Complaint and accompanying effidavit, the Scoretary of
State seeks to avoid this very result. Since the November 4, 2008 election, the Secretary of State
has dir'eﬁted‘ﬂlat the Franklin County Board of Elections censi&ﬁr and count the provisional
hatlots izx 2 manner flatly inconsistent with Chapter 3505 and, as well, the Secretary of State's
oW PTIOF éifeeﬁves. Neither this Court nor the public should countenance such post-election
gamesmanship,

Section @ of Supreme Court Rule X sets forth an expediied scheduie for considerstion of
election matiers given “the necessity of a prompt disposition of an original action relsting to a
pending election” and in order to afford “the Supreme Court adequate time for full consideration
of the case.” The Rule provides: |

Because of the necessity of a prompt disposition of an original
action relating to a pending clection, and in order to give the

Supreme Cowt sdeguate time for full consideration of the case, i

the action is filed within 90 days prior to the election, the
respondent shall file a response to the complaint within five days
after service of the summons, Unless otherwise ordered by the
Supreme Court, relator shall file any evidence and a merit brief in
support of the complaint within three days after the filing of the
response or, if no response is filed, within three days after the
response was due. Respondent shall file any evidence and a merit

I P

- o Al
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brief within three days after the filing of relator’s merit brief, and

relator may file a reply brief within three days after the filing of

respondent’s merit bricf. Motions to dismiss and for judgment on

the pleadings may not be filed in expedited election cases. The

pariies shall serve the response, evidence, and merit briefs on the

date of filing by personal service, facsimile transmission, or e-mail,
[Emphagiy added.]

Although this action is being filed “after” an eclection, the very concerns underlying
Section 9 of Supreme Court Rule X are present here. Indeed, they are even more pronounced
given the agcéssity to complete the tabulation of all votes, including vrovisional votes by
November 25, 2008, which is the statutory date for certification of the election resulis,

Accordingly, time is of the essence to prevent irreparable harm,' Expedited consideration

of this matter is therefore requested so that this Court will have the opportunity to consider and
resolve thig dispute and permit the Franklin County Board of Elestions to determine the validity
of each provisional baiiot, complete thc coutiting of ali votes, and aemfy the election results by
November 25, 2008. | '

| Rﬁspec fylly sgbmtted

Marion H Little, Jr, (6042679)
Christopher 1, Hogan (0079429}
ZBIGER, TIGGES & LITTLELLP
1500 Huntington Center

41 South High Street

Columbus, Ohio 43215

{614) 365-9900

(614) 365-7900

Counsel for Relators

! Congistent with the instant request, Relators have, separate and apart from the ordinary servics of process
by this Court, provided, both by hend delivery and electronic service, coples of the complaint and all related papers

upon Respondents.

fhn
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The undersigned hereby oertifies that & copy of the foregoing has been served this 13*
day of November, 2008, via hand delivery and email, upon the following:

The Honorsble Nancy H. Rogers
Attorney General

State of Ohio

State Office Tower

30 E. Broad Street, 17th Floor
Columbus, OF 43215.3428

Jennifer L Brunner

Secretary of the State of Ohio
180 East Broad Street
Columbus, OH 43215

Ron O’Brien, Esg.

Pranklin County Prosecuting Attorney
373 South High Street, 14th Floor
Columbus, OH 43215

CUN/

Christopher 1. ﬁogﬁéﬁﬁ?‘?gﬁ}

N

859.001:180128

Ty
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
DANA SKAGGS, etal,

Relators,

Vs, Case No. 98“’*22@6
JENNTFER L. BRUNNER . ORIGINAL ACTION IN
SECRETARY OF THE STATE OF . MANDAMUS
OHIO, et al.,. : _
Respondents.

MOTION OF RELATORS DANA SKAGGS AND KVLE FANNIN FOR AN ORDER
 PURSUANT TO CIVIL RULE 65 AND SUPREME COURT RULE X, SECTION 2, FOR
TEMPORARY INJUNCTIVE RELIEF PENDING THE COURT'S CONSIDERATION
) OF RELATORB® REQUEST FOR MARDAMUS RELIEF

John W, Zeiger (0010707)

Marion H. Little, Jr. (0042679)
Christopher J. Hogan (0079829)
ZEIGER, TIGGES & LITTLELLP
3500 Huntington Center

41 South High Street

Columbus, Ohio 43215

(614) 365-9900

(614) 365-7900
zeiger@litohlo.com

COUNSEL FOR RELATORS
DANA SBKAGGSE AND KYLE FANNIN

FILED .

NOV 15 2008

CLERK OF COURY
SUPREME COURT OF QHIO
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.

DANA SKAQGGS, etal, :
Relators, :
VS, : Case No.
JENNIFER L. BRUNNER : ORIGINAL ACTION IN
SRCRETARY OF THE STATE OF : TIANDAMUS
OHIO, et al., :
Respondents.

MOTION OF RELATORS DANA SKAGGS AND KYLE FANNIN FOR AN ORDER
PURSUANT TQ CEVIL RULE 6% AND SUPREME COURT RULE X, SECTION 2, FOR
TEMPORARY INJUNCTIVE RELIEF PE"“E}‘NG THE COURT’S CONSIDERATION

A IANDAMUS RELIEF

 Pursuant to Civil Rule 65 and Supreme Court Rule X, Section 2, Relators Dana Skaggs
and Kyle Faonin move the Court for an order temporarily restraining Respondenis the Ohio
Secretary of State, the Franklin County Board of Elections, and their agents, servants,
employees, sttorneys and those persons in active coneert or participation with them from opening
the pmviéianai ballot application ‘envelopes cast as part of the November 4, 2008 general
election, pending this Court’s consideration of the merits of Relators” request for mandamus
relief.

| Respectfolly sulbmitied,

%
;

J6Hn W, Zeiger (0010767] 7
Marion H. Little, Jr. (0042679)
Christopher J. Hogan (0079829)
ZEIGER, TIGGES & LITTLE LLP
3500 Huntington Center

41 South High Street

Columbus, Ghio 43215

(614) 365-9900

(614) 365-7900

Counsel for Relators

S g e
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“ITlf the secretary of state ‘has, under the law, misdirected the
members of the boards of elections as lo thelr duties, the matter
may_be correcied through the remedy of mandawus.’' I the
secretary’s ‘advice [to the board of elections] is an erroneous
interpretation of the election laws there must be some remedy fo
correct the ervor and to require proper Instructions in lieu of those
erroneously given. ™"

te ex yel, Colvin v, Brunner, 2008-Ohio-5041

2{)0*

Such relief iz sought here. In violation of Ohio Revised Code Sections 3505,181,
3505.182, and 3505.183, the Ohio Secretary of State has provided erroneous interpretations of
Ohio’s clection laws to the Franklin County Board of Elections for determining the cligibifity of
provisional ballot applications. By this action, Relators seck mandamus relief “to correct the
error and to require proper instructions in lieu of those erroneously given,”

‘Evm with the ﬁeneﬁt of this Coust’s expedited consideration of Relatory’ 'vqucst, there is
g risk that the provisional bailot application envelopes will be opened, the envelopes discarded,
ard the provisional votes counted. Such an occurrence would irreparably alter the status quo
because the provisional! ballots, once opened, sre separgted from the provisionel voters®
application (which Is the sole document containing voter identifying information) and then
commingled with other ballots. | As stated in the Damschroder Affidavit, filed
contemporaneously herewith:

Upon completion of the review of a Provisional Ballot Application,
if the provisional ballot voter is determined by the Board of Elections to
be eligible to vots, the envelope on which the Provisional Ballot
Application is printed is opened and the ballot is removed. To assure the
secrecy of the provisional voter's ballot choices, the Provisional Ballot

Application envelope is then separated from the ballot it contains and the
ballot is then commingled with all other provisional ballots cast in the

Election. As a_conseguence, once the Provisional Ballot Application
envelope Is_opened it s impossible to determine the votes of any
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pa _iFis
' - . particular p pogsible, Thus,
dmputzs "egmdmg *ée sl;mbahty of ‘”rovzsmn&! Balie* Aﬁp‘:cat'ens. mugt
be resolved before the Provisiona! Ballot Applications are opened and the
enclosed ballots are separated from the Application envelopes,

[Affidavit of Matthew Damschroder § 6
{emphasis added).]

In short, the opening of the provigional balloty wonld dng a bell that cannot §§ter be
uprung. No lega! remedy can change this fact. ‘Thus, injunctive relief is messafy to maintain
the status quo pending this Court’s issuance of mandamus nélief eompélling the Secretary of
State to comply with Ohio Election Laws, '

i, -

Unofﬁpiai returns from the November 4, 2008 election {the “Election™ indicate that
Republican Steve Stivers leads Demecrai Mary Jo Kilroy by nearly 40{) votes in the election for
the 15 Congressional District seat; Demoorat Nancy Garland leads Republican Firm MeGregor
by 783 votes in the 20% House District race; and, Democrat Marian Harris is 40 votes shead of
Republican Brad Lewis in the 19" House District (the *Undecided Races”), [Affidavit of
Matthew M Damschroder § 2 ("Damschroder Aff'd”).] The outcome of each of these three
elections may be determined by the provisional ballots the Board of Elections is now reviewing
for eligibility but which have not yet been counted. [Jd] More than 27,000 provisiona! ballots
were cést in Franklin County in the Election, [1d at§3]

| Pursuant to Section 3505.181 of the Ohio Revised Code, a voter may cast & provisional
ballot if his or her name does not appear in the poll list; he or she fails to provide required

identification et the polling place on the day of the Election; the voter previously requested an
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absentee ballot; and for other specified. reasons. [See also id] If the voter wishes to cast a
provisional baliot, he or she iz provided » Previsi'gﬁal Bellot Application prepared by the county
Board of Elections and a ballot. [Id. at § 4, Exhibit A to Damschroder AfPd (Frankiin County
Provisional Ballot Applicaticn).] The Provisional Eﬂlot Applicetion specifically requires that
the voter provide her name, signature, and’ verifying identification information of, alternatively,
requires her to sign the identificarion verification affirmation required by R.C. 3505.18(A)(4).
The Application is printed on an envelope into which the voter inserts his or her provisional

ballot. [Damschroder Aff’d 4] 4.] The voter then seals the envelope. [Id.]

Upon receiving the sealed provisionat bellot applications, & county Board of Elections is
required {o use the voler-provided information on the Application to deiermine the voter's
eligibility to cast a provisional ballot. [Id, at § 5] Such informatian is then cross-checked -
against the information of the Board of Elections, and of other county Boards of Elections, o
determine the eligibility of the prﬁvisionai.baﬂet voter. [Id] If, upon completing its review,
the Board of Elections determines that a provisional bailot ;ﬁrotﬂr is eligible o vote, the envelope
on which the Provisionai Ballot Application is primted is opened and the ballot is removed. [Id
at46.]

“To maintait secrecy, the Board of Elections then separates the Provisional Ba}lot
Application from the ballot it contains and comsingles the ballot with all other provisional
ballots cast in the Eicétion, [Id] Thus, once the Provisionsl Ballot .Appiicatian envelope is
opened, it is impossible to determine the votes of any particular provisional voter, making an
after-the-fact assessment of the appropriateness of the Board of Elections’ determination as to

the eligibility of any particular provisional bellot voter impossible. [Id,] Thus, consistent with
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the Board of Blections” statutory mandats, disputes regarding the eligibility of Provisional Ballot
Applications must be resolved before the Provisional Ballot Applications are opened and the
enclosed ballots are separated from the Application envelopes. See Ohi; Rev. Code §
3503.183(D) (“No provisional ballots shall be counted in & particular county until the board
detemtmes the eligibility to be counted of all prevxsional ballots cast in that county ....").

C.  Imitial E’rﬁcassmg Rweais ﬁignii‘icant Flaws In A Number Of Fraokiin

Initial pfom:ssing by the Franklin County Board of Elections suggests that the majority of
the Provisional Ballot Applications have been submitted by Franklin voters who are eligible
under the applicable statuies. [Demschroder Af'd § 8.] Such processing aiso supgesis,
however, that 2 number of the Provisiona! Bellot AppHceations are fatally flawed because the

: v&ter who tendered the provisional ballot is cither not properly registered to vote or voted in an
incorrect precinet. [Id.] If this iﬂiﬁﬂ processing is confirmed by the Board of Elections, these
Applications will not be opened or counted. {Id.] As a result, the eligibility of a high percentage
of pi"ﬁvisieml voters is clear. [Id, at 9 9.]

Nonetheless, a dispute has arisen rogarding the eligibility, under the Ohio election
statutes, of certain categories of provisional baiioté, These include, infer alia, Provisional Ballot
Applications on which the voter failed to provide botk his or her name and her signature. {Id, at
q 10.] The Franklin County vaisiénal Baﬂot Application clearly indicates, in capital letiers,
underscored, and in bold type: the provisional ballot voter is directed to “CLEARLY PRINT
NAME—{REQUKEED}” and provide the “VOTER’S SIGNATURE-(REQUIREDN.” [See
Exhibit A to Damschroder Aff'd.] Despite the clarity of this 1anguagcg approximately 3-4
percent of the Franklin County i’rovisional Ballot Applications lack either the name or signature,

or both, that is specifically required by the Application. [Damschroder AfFd 9 10.]

LA e v 4 e
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B. The Sﬁcretary Of State’s Pre«Elecﬁem Direction, Ccna:s&ent With The

Jennifer Brunner, responded to g series of questions from the Frankliﬁ County Board of Elections
regarding procedures for counting provisional ballots. [Id, at § 11, Exh. B to Demschroder A
(e-mail).] In response to & question regarding a voter's failure to provide both her name and
signature on a provisional Eallot application, Shinn advised:
5} Voter did not print his or her name on column i it signed
the provisionsl ballot affimmpation statement. The ballot

cannot be counted unless the voter's name appears
somewhere on the provisional ballot affirmation- envdape

written by the voter or a poll worker, Name AND signatyre

are required by R.C, 3505.183{B)(1}{a) as stated above.
{Emphasis in ;Jri ginal.] ‘

Shinn's March 31, 2008 instruction that a voter’s failure to provide both her *Name AND
| signature”™ was consistent with the Secretary of Sfaie‘s‘ pre-Election interpretation of the ,g{gizg
lanpuage of Saétion 3505.183(B)(1)(a) of the Ohio Revised Code, which states in pertinent part:
... the following informaiion shall be included in the written affirmation in order for the
provigional ballot o be elipible to be counted: (g) The individual’s peme and signature ....
(Bmphasis added) In Directive 2008-101 (“SOS Directive 2008-1017), Secretary of State
Bronmer instructed that the failure of 2 provisionsl béllct voter to provide both her name gnd her
signature on the Provisional Ballot Application precluded a Board of Elections from treating the
provisional ballot as eligible and required that the Provisional Ballot Application “shalf neither
[be] open(ed] nor count{ed]™

If ANY of the following apply, board staff responsible for processing

provisional ballots shall recommend to the board that a provisional ballot

not be counted, and a board of elections shall neither open nor count the
_ provisional ballot:
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® L &
¢) The individual did not provide the following:

(1) His or her nawe and signature ez the person who cast
the provigional ballot;

. . .
[Exhibit C to Damschroder Aff'd
- (Bold emphasis in original; bold
italics emphasis added).]

Consistent with this pre-clection direction from Secretary of Brumner and her office’s ¢
mail instruction of March 31, 2008, the Prosecuting Attorney’s Office of Franklin County has
advised the Franklin County Board of Elections that Ohio statutes require that tl}c provisional
batlot voter must provide both her name and her signature o be eligible o have her Provisional
Baﬁet Application opened and her ballot eo‘tmted. [Damschroder AfPd § 13, Exh. D o
Damschroder Aff’d (e-mail chain containing correspondence with Prosecutor’s office).] The
Franklin County Boﬁrd of Elections was prepared to follow the pre-Election instructions of the
Secretary of State and 1o disqualify as fatally flawed all provisional ballots that did not comply
with Mr. Shinn's conclusion that “Name AND signature are required by R.C.
3505.183BY1¥a). ..." {Id a9 14)]

E. The Saere%sfy 0f Sﬁ&te’s Pest«mecﬂan Change Of Course At The Prompting

On Monday, November 10, after the Franklin County Board of Elections had released its
initial tallies showing that Demoorat Mary Jo Kilroy trailed Republican Steve Stivers by nearly
400 votes for the 15® Congressionsl District seat, Bob DeRose, a lawyer for the Kilroy

Committee, challenged the determination of the Secretary of State that R.C. 3505.181(B)Y(1)(2)

et e -

PR
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requires & Provisional Ballot Application is ineligible to be counted unless it contsins both the
name and the signature of the provisional ballot voter. [Exh. D to Damschroder Afd (e-mail
chein containing DeRose e-mail}.] In his e-mail, which was copied to, among others, aftorney
Shinn, DéRose went so far as (o assert that & provisional ballot must be counted even if it lacks
both the pﬁnted name gnd the signature of the provisional ballot voter. {id.]

Later that sams day, Shinn responded, réversing his prior instruction of March 31, 2008
that both the *“Name AND signaiwre. are required by R.C. 3505.183(B)(1)=) ...~
[Damschroder Aff*d 1']' 16.] Rather, in response to the DeRose request, Shinn directed that the

Board of Elections deem eligible Provisional Baliot Applicaiions that do not coniain “the voter’s

" name anywhere on the provisional ballot envelope™ as long as “your board ¢an determine from

the information provided by checkiég addresses and the digitized signature in your VR daiabase
that the person is fegistcred io vote, voted in the correct precinct and that the person was no't
required to provide additional information/id within 10 days....” [Exh. D (e-mail chain
coniaining Shinn’s November 119 e-mail},] Shinn went so far as to indicate that if a voter’s
signature is found on the provisional batlot envelope, “but not necessarily in the correct placefs]”
{i.g,, it is not set forth as the provisional ballot voter's execution of the writien affitmation
expressly required by R.C. 3505.181(BY2)), then “the provisionsl bailot can be counted.” [Id.]
In a subsequent e-mail sent November 12, 2008, Shinn confirmed that the Secretary of Siate
agreed with his change of course, and concurred with and adopted his November 10, 2008
direction to the Franklin County Board of Elections. [Id. at % 17; Exh. D to Damschroder Aff’d
{e-mail chain containing Shinn’s November 12, 2008 e-mail).]

Simply put, this post-election reversal of course is inconsistent with the plain language of

Section 3505.181, and it is inconsistent, as set forth below, with the Secretary of State’s duty to
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advise ba?.rds of election in sccordance with the epplicable Ohio elections law., But, if the

. Provisional Ballot Applicetions are opened, thers will be no way to determine which ballots were

A eligible under the Ohio statutes and which were not. And, in the absenee of inferim injunctive

relief, there will be no way to correct the Secretary of State’s error in misdirecting the Board of
Elections under the appliceble statutes,

HEE

As the Court recently reite;?ated, Ohio law clearly provides for relief in mandamus where

| “the secretary of state ‘has, under the law, misdirectad the meﬁhrs of the boards of elections as
to their dutics ™™ State ex rel. Colvin v, Branner, 2008-Ohio-5041, § 20 (Sept. 29, 2008)." An
action in mandamus lies because, “if the secietary's advice [to the boards of elections] is an
erroneous interpretation of th& election laws there must be some remedy to correct the error and
o require proper inst’rucﬁdmiﬁ lieu of those erroneously given.” Id.” In such circumsiances, no
deference is due the Secretary’s interpretation beceuse “we need not defer to the secretary of
stale’s interpretetion because it is unreasonable and feils 1o apply the plain” iaﬁguage of the
statutes af issue. State ex rel. Stokes v. Brunner, 2008-Ohio-5392, § 29 '(Qct‘ 15,2008). Indeed,
in Stokes, the Court granted relief in mendamus where the Secretary of State “erroncously
advised boards of clections that they are not required to permit duly appointed observers at in-

person, absentee-voting locations ...” Id. & ¢ 1. Because such advice was premised on an

i Supreme Court Rule X plainly states that the provisions of the Ohio Rules of Civi] Procedurs are applicable
in an original action beforo the Supreme Count, am%ess they expreasty conflict with this Court's Practice Rules or are
otherwise “clearly mapphcable * Bee sp., Sto sl Yesgley v, Herden, 68 Ohio St 3d 136, 137 (1993) ("{W]e

have applied the Civil Ruies in mandamus sctions W Ot quch riske that is 10t clearly inapplicable is Chvil Rule -

65, which permits a movant to seek injunctive relief In order to maintain the status quo pending a resolution of the
merite of the case. Accordingly, Relators are entitled to seck temporary mjunctive relief, pursuant to Civil Rale 65,
a8 part of this original action, it order o simply preserve this Court's ability to ensure the proper enforcement and
implementation of Ohio’s election laws.

i
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incorrect interpretation of, fmfer alia, Section 31505.2] of the Revised Code, mandamus relief was
appropriate. Id, 2t P 1, 30,

So, too, in State ex rel. Hﬂgg v. Brunner, 2008-Ohio-5097, Y9 4-5 (October 2, 2008), the
Court granted a writ of mandamus where the secrotary of state issued a memorandum to boards
of elections that had advised them to reject certain gbscntee: ballot applications that did not
contain a “check” in an affirmation box. Because the applicable statutory provision does not
“gtrictly require that the box” be checked, the Secretary of State’s inferpretstion failed to “apply

the plain language” of the statute. Id, ot §9 21, 26. Therefore, mandamus relief was appropriate.

3

It 277
Since 8 Writ of Mandamus is _the .pmper remedy for addressing the $ecretary of State’s

failure o comply with Ohio election laws, interim injunctive relief should be entered pending the
Court’s determination of Relators' request. The traditional factors {o be considered for issuance

_ of temporary injunetive relief under Civil Rule 65 track those elements necessary for mandamus
relief: - (1) whether the movant has shown a strong or substantial likelihood of success on the
merits; (2) whether the movant has shown that it will suffer irreparable injury if the injunction 1z
not granied; (3) whether issuance of an injunction will cause substantial harm to the respondent
or to third parties; and {4) whether an injunction would serve the public interest, See Corbatt v,
Qhio Bide. Auth, 86 Ohic App. 3d 44, 49 (10" Digt, 1992}, Hers, each of the elements

werranting entry of éx injunction are present:

2 ; iz weeney, 154 Ohio St. 223, 225 (1950) (] W]hers there is an wet of an
officer requiring ti'm cenmmcm of 2 stamte, concerning which there may be an honest difference of opinion,
mandamus it the proper remedy to compel such officer to &5t in sccordance with the required construction, or to
show cause why be does rot.™). ,

16
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To establish an entitlement to mandamus relief in an action against the Secretary of State,
the relator must establish: (1) “a cisaf legal right to the requested relief; (2) “a corresponding
clear legal duty on the part of the secretary of state to provide it”; and (3) “the lack of an
adequate remedy in the ordinary course of the law.” Sfokes, 2008-Ohio-5392, at §] 13. Each of
these elerments is clearly present here.

1, Reiators, &s Ohio Resiﬂents And Frankjin County Voters, Have A

As a threshold matter, each of the Relators in this case, who are all Ohio citizens and
Franklin County electors, have standing to seck mandamus relief, Indeed, this Court hés a “long
line of cazes establishing that mandamus is available to enforce public dutics, that any f'"*y
related o an election is public, and that g citizen has the capacity fo sue even if the duty only

generally affecis him."* State ex rel, Bauth v, Hamilton County Board of Elections, 65 Ohio St
3d 219, 221 (1992) (emphasis added). Thus, as e matter of law, Relators have & clegr Jegal right

to enforce “any duty related to an election,” incleding the duty of the Secretary of State to ensure

compliance with Ohio’s clection statuies. See, e.g., id.

Z. The Secretary OFf Staie Has A Clear Legsl Duiy To Eusure
Compizance With Ohio’s Eiactmn-Relat&ed Statutes, And To Not
,_ % l t” A 3 o 3 [

It is well seitled that “election laws are mandatory and require strict compliauée and that

substantial compliance is acceptable only when an election provision expressly states that it is.”

MeSweeney, 94 Chio St. 3d

Myles, 2008-Chio-5097, at § 18 (quoting State ex rel. Ditmars
472, 476 (2002)). Consistent with this settled proposition, the Court has repeatedly held that the
Secretary of State has & clear legal duty, among others, to “[cJompel the gbservance bv election
officers in the severgl counties of the requirements Egt the election laws.” 1d. at § 11 (emphasis

i1
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added). See glso Stokes, 2008-Ohio-5392, at § 14 (same). Where the Secretary advises or
instructs local boards of elections-in a manner inconsistent with the express statutory language,
she aiso has a clear legal duty, enforceable in mandamus, to correct her error and to ensure the
boards® compliance with the plain statutory langusge. See Myles, 2008-Ohio-5097, at 9 27;
Stokes, 2008-Ohio-5392, a6 9 30.

Congistent with these decisions, Seeretury E%aﬁﬁéf has & clear legal duty to advise county
boards of election in strict compliance with the applicable elections statutes, ‘including-Secﬁon
3505.183(B)X1)(a) of the Ohio Revised Code. It providei in pertinent part;

... the following information shall be included in the written
affinnation in order for the provisional baliot to be eligible to be
counied: {(a) The individual’e nome awd siepatire ...
‘ [Emphasis added.]’
This language plainiy establishes both the voter’s name and signature as gssemficd
- requirements for provislonal ballot eligibility. Indeed, the Secretary of State’s pre-clection
directives fo the Board of Elections clearly recognized the import of this plain langusge, and
instructed that Provisional Baliots were ineligible uniess both of these requirements were met,

However, her post-election directives, as reflected in Mr, Shinn’s communications to the
Frankiin County Board of Elections, have now ﬂcen an inconsistent position—a position that

- effectively ignores the plain statutory language. In instructing the Board of Elections to count
proviﬁional baliots that do not contain both a name and signature, the Secretary of State has
“misdirected” county officials by erroncously applying the applicable elections law. As a result,
under S;gige_g, she has a clear legal duty to comect her error and to ensure that the statutes are

properly enforced.

; Section 3505,182 of the Revised Code provides, in pertinent part, thet “Each individual who casts 2
provisional ballot .., shall execute & written affirmation.”

12
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3 Relators Do Not Have An Adequate Remedy In The Ordinsry Course
Of The Law,

As a matter of law, Relators lack an adequate remedy at law.  As this Court stated in
Colyin, “[gliven the proximity of the . . . election gs well ds the recognized propriety of

they lack an adequate remedy in the ordinﬁxy course of the law.” Colyin, 2008-Ohio-5041, at §7

Heffelfinger ner, 116 Ohio 5t 3d 172, 175

{emphasis added). See plsp State ex rel.

(2007} (“Given the proximity of the November 6 eiecﬁ(;n. relators have established that they lack
an adequate remedy in the ordinery course of faw.™. The same elements compeiling this
conclusion in Colvin are present here: exiremie time sensitivity given the necessity for
certification of the election results by November 25, 2009, and the Secretary of State’s insistence
that the Franklin County Board of Elections act inconsistent with Ohio law,

The nature of the irreparable harm likely to be sustained here is even more pronounced
when the Court considers that once the provisional ballot envelopes are opened, the bell cannot
be ummung. The opened provisional ballots are commingled with all other provisional ballots,
and thus it is impossible for the Board of Elections to make an after-the-fact assessment of the
eligibility of any particular provisional ballot.

B. :

Abseni a temporary injunciion enjeh::ing the opening of the provisional baliot enveiopes,
Rclators‘wiil suffer irrepatable harm, in the form described above. Once the provisional ballot
envelopes are opened and the ballots intermingled, no legal remedy will be able to “unring the
bell.” |

13
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C. The Harm Suffered Absent Temporary Injunctive Relief Clesrly Outweighs
The Alternative, And The Public Interest Favors Enforcement Of Chilo's

Eloction Statutes,
Any harm imposed by an order femporarily enjoining the opening of provisional baflot

"envelopes is clearly outweighed by the alternative, which would effectively deprive the Court of
an gppoﬂtﬁlity to ensure that Ohio’s election laws are properly enforced by the state official who
is primarily charged with enforcing them, For the same reason, the public interest would clearly
be served by & temporary injunction that merely preserves this Court's ability to cnsure the
proper enforcement and impiementatibn of Ohio's election laws. Election races, of course,
should be determined consistent Qiﬂl the requirements of Ohio iaw, as opposed to the Secretery
of State’s current effort 1o rewrite the rules after the election has been held. ' V

I,

For the foregoing reasong, this Court ghould grant a temaporary injunction restraining and
enjoining Kespondents the Ohio Sccretary of State, the Frankiin County Board of Elections, and
their agents, servants, employees, atiorneys and those persons in active conceﬁ or participation
with them from opening the provisionsf ballot application envelopes cast as part of the
November 4, 2008 general election, pending this Court’s consideration of the merits of Relators’
request for mandamus relief

| Respectfully submitted,

&C"/ % / by Chiectopler %ﬁ“‘

Jolth W. Zeiger (0010707)

Marion H, Little, Jr. (0042679)
Christopher J. Hogan (06079829)
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