
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
STATE OF OHIO, ex rel.   : 
DANA SKAGGS, et al.,    : 
      : Case No. 2:08 cv 1077 
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Pursuant to 28 U.S.C. § 1447(c), Relators Dana Skaggs and Kyle Fannin (“Relators”) 

hereby renew their earlier oral motion, made at the hearing on the Motion to Remand, for an 

order awarding them their reasonable attorneys incurred as a result of Respondent Ohio 

Secretary of State Jennifer Brunner’s improper removal of the above-captioned matter to this 

Court.  As set forth in the attached Memorandum, such removal lacked an objectively reasonable 

basis under the law and it was not fairly supportable.  This motion, seeking legal fees of 

$59,263.00, is supported by the Affidavit of John W. Zeiger and the Affidavit of Anne Marie 

Sferra, which are attached.   

Respectfully submitted, 
 
 
/s/ John W. Zeiger        
John W. Zeiger   (0010707) 
ZEIGER, TIGGES & LITTLE LLP 
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MEMORANDUM IN SUPPORT 
 
I. INTRODUCTION 

A plaintiff/relator is properly awarded his attorneys’ fees against a removing defendant 

where a case is remanded to state court if the removing defendant/respondent lacked an 

“objectively reasonable” basis for the removal.  See, e.g., Chase Manhattan Mortgage Corp. v. 

Smith, 507 F.3d 910, 913-14 (6th Cir. 2007).  Here, Relators are entitled to an award of their 

attorneys’ fees in the amount of $59,263.00, incurred as a result of Ohio Secretary of State 

Jennifer Brunner’s (“Secretary Brunner”) removal, because such removal was objectively 

unreasonable.   

As set forth below and in the Sixth Circuit’s decision remanding this case to the Ohio 

Supreme Court, Secretary Brunner improperly removed to this court an action in which Relators 

sought, from the Ohio Supreme Court, a writ of mandamus compelling Secretary Brunner to 

comply with and to instruct county boards of election to comply with the plain and unambiguous 

language of Ohio’s election statutes.  Such relief is authorized under the Ohio constitution and it 

turns on the interpretation of an Ohio statute that the Ohio General Assembly enacted pursuant to 

authority expressly delegated to it by the U.S. Congress.    
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Secretary Brunner’s asserted bases for removal, including the existence of consent orders 

relating generally to provisional ballots that were entered in another case, to which Relators are 

not parties; the fact that a Congressional election could be impacted by the result;  and the 

application of the All Writs Act, ran afoul of the “well pleaded” complaint rule and controlling 

authority from the U.S. Supreme Court and Sixth Circuit.  Indeed, the Sixth Circuit case law 

made clear that Secretary Brunner could not rely on consent orders entered by the Court in 

another action, to which Relators were not parties, in support of removal where, as here, Relators 

did not allege any violations of such orders.  Likewise, the mere fact that a Congressional race 

might be affected could not have justified removal of an action premised on the meaning of the 

only section of the Ohio Revised Code that specifically relates to the evaluation and counting of 

provisional ballots—a function that Congress expressly delegated to the states.   Finally, because 

the Court clearly lacked original jurisdiction premised on the above justifications, U.S. Supreme 

Court authority precluded Secretary Brunner from invoking the All Writs Act as a basis for 

removal.  

In short, as discussed below, each of Secretary Brunner’s three asserted bases for removal 

was barred by clear and controlling precedent.  As a result, she lacked an objectively reasonable 

basis for removing this action from the Ohio Supreme Court.  Relators are entitled to an award of 

their attorneys’ fees incurred as a result of the Secretary’s objectively unreasonable removal.   

II. STATEMENT OF FACTS AND PROCEDURE 
 
A. Secretary Brunner’s Improper Removal Of Relators’ State-Law Action.  

Relators filed this original action in Mandamus on November 13, 2008 in the Supreme 

Court of Ohio.  In their Complaint, Relators asserted state law mandamus claims, arising under 

the Ohio Constitution, and sought to compel Ohio Secretary Brunner, a state official, to instruct 
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county boards of election consistent with the plain and unambiguous language of an Ohio statute.  

Relators did not allege violations of prior consent orders entered by this Court in Northeast Ohio 

Coalition for the Homeless v. Brunner, Case No. 2:06-cv-896 (S.D. Ohio) (“NEOCH”).  Rather, 

the Complaint expressly stated that “[n]o federal law claims are asserted”  [Doc. No. 3, 

Complaint ¶ 1.]  

Indeed, as the Sixth Circuit Court of Appeals noted in its decision remanding the case to 

the Ohio Supreme Court, the Complaint “presented a single cause of action under state law and 

sought a writ of mandamus and injunctive relief as a remedy.”  State ex rel. Skaggs v. Brunner, -- 

F.3d --, 2008 WL 4984973, *6 (6th Cir. Nov. 25, 2008).  “Their complaint expressly disclaimed 

any reliance on federal law.”  Id.   In fact, Relators’ prayer for relief seeks a mandamus remedy 

that could only be granted by an Ohio state court, not a federal court.  See id. at *10.   

Nonetheless, on November 14, 2008, Respondent Secretary Brunner, without obtaining 

the consent of the Franklin County Board of Elections (the “Board”), the other Respondent 

named in Relators’ complaint, removed the action from the Ohio Supreme Court to this Court.  

In her notice of removal and supplemental memorandum in support thereof, Secretary Brunner 

asserted that removal was proper for three reasons.  First, she argued that the claims asserted in 

Relators’ Complaint necessarily depended on the resolution of disputed federal issues because 

the state law issues presented “have been ensconced in” consent orders entered by this Court.  

[Doc. No. 2, Memorandum in Support of Notice of Removal, at 2 (“Notice”).]  Specifically, she 

argued that Relators’ state law claims “cannot be decided without considering this Court’s”  

October 24 and October 27, 2008 consent orders entered in another action, Northeast Ohio 

Coalition for the Homeless v. Brunner, Case No. 2:06-cv-896 (S.D. Ohio).  
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Second, Secretary Brunner argued that removal was proper because Relators’ claims 

regarding the counting of provisional ballots would impact a federal congressional election.  [See 

Notice at 1.]  No legal support was provided for this proposition.  

Third, Secretary Brunner argued, in a supplemental memorandum, that the All Writs Act, 

28 U.S.C. § 1651(a), justified removal so that the Court could “uphold the integrity” of its prior 

consent orders in an action to which Relators were not parties.  [See Doc. No. 8, Supplemental 

Memorandum in Support of Removal, at 2 (“Supplemental Notice”).]  She offered this argument 

despite recognizing that “the All Writs Act does not, by its specific terms, provide federal courts 

with an independent grant of jurisdiction.”  [Supplemental Notice, at 1 (quoting Syngenta Crop. 

Prot. v. Henson, 537 U.S. 28, 33 (2002)).]   

 On November 14, 2008, both Relators and the Board filed motions to remand the case 

back to the Ohio Supreme Court.  The Court heard oral argument on the motions to remand on 

November 15, 2008, at which time Relators’ counsel first asserted their request for attorneys’ 

fees.   On November 17, 2008, the Court denied the motions to remand and retained jurisdiction 

over the case.  Notably, in its decision denying the motions to remand, this Court did not even 

address Secretary Brunner’s arguments premised on the All Writs Act.  Subsequently, the Court 

on November 20, 2008, granted Secretary Brunner’s motion for summary judgment with respect 

to the merits of Relators’ claims.   

 Relators appealed to the Sixth Circuit Court of Appeals.  On November 25, 2008, the 

Sixth Circuit vacated these decisions, holding that the Court lacked subject matter jurisdiction 

over the removed action.  Specifically, the Sixth Circuit held that Secretary Brunner possessed 

no valid basis for removing Relators’ well-pleaded state law claims to federal court because, 

inter alia:  (1) Relators expressly disclaimed any federal law claims in their Complaint, and the 
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Complaint did not otherwise allege any federal causes of action; (2) the consent orders entered in 

the NEOCH case provided no basis for federal jurisdiction because, inter alia, such orders were 

settlement agreements that, at best, bind only the parties thereto; and (3) the question of whether 

“a provisional ballot will be counted” has been “conspicuously” reserved to the states.  See 

Skaggs, supra.  Like this Court, the Sixth Circuit did not address Secretary Brunner’s initial All 

Writs Act arguments.  On the basis of its holding, the Sixth Circuit remanded the case directly to 

the Ohio Supreme Court for a determination of the merits of Relators’ state-law claims.  The 

Ohio Supreme Court entered its decision granting a Writ of Mandamus on December 5, 2008. 

B. Relators Incurred Significant, Reasonable Attorneys’ Fees As A Result Of 
Secretary Brunner’s Improper Removal.      
    

As a result of Secretary Brunner’s improper removal, Relators have been forced to incur 

significant attorneys’ fees as a result of the proceedings before this Court and the Sixth Circuit 

(the “federal proceedings”).  As described in detail in the Affidavit of John W. Zeiger, attached 

as Exhibit 1 (“Zeiger Aff’d”), and given the expedited nature of these proceedings, Zeiger, 

Tigges & Little (“ZTL”), as counsel for Relators, was required to use the services of eight 

attorneys in its prosecution of the federal proceedings.1  These attorneys, who are listed in the 

Zeiger Affidavit, worked a total of 262 hours as part of the federal proceedings.  [Zeiger Aff’d ¶ 

6 (setting forth breakdown of total time spent by each attorney).]  The daily time for each of 

these attorneys is described in Exhibit A to the Zeiger Affidavit.  

Based on ZTL’s standard hourly rates, as reflected in paragraph 9 of the Zeiger Affidavit, 

the total fees for the 262 hours spent by ZTL as part of the federal proceedings are $78,931.25.  

[See Zeiger Aff’d ¶ 14.] For the Court’s convenience, these hours have been divided into three 

separate categories:  (1) Hours devoted solely to jurisdictional issues associated with the Motion 
                                                 
1  ZTL’s engagement in this action was with Relators Dana Skaggs and Kyle Fannin, as well as the Stivers for 
Congress Committee and the Stivers for Congress Recount Committee.  [Zeiger Aff’d at ¶ 4.] 
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to Remand (“Remand Fees”); (2) Hours devoted to merits issues involved in motions for 

summary judgment in District Court (“District Court Merits Fees”); and (3) Hours devoted to the 

appeal to the Sixth Circuit (“Sixth Circuit Fees”).  [Id. at ¶ 10.]   

The Remand Fees reflect solely the hours and fees involved in preparation of the Motion 

to Remand filed in the District Court, and the underlying research related to the jurisdictional 

issue raised by the Motion to Remand.  [Id. at ¶ 11.]  The District Court Merits Fees reflect hours 

and fees involved in preparation of Relators’ Motion for Summary Judgment necessitated by the 

Court’s decision denying remand.  This category includes fees related to Relators’ requests for 

interim injunctive relief and injunctive relief pending appeal necessitated by removal and the 

denial of remand.  [Id. at ¶ 12.]  Finally, the Sixth Circuit Fees reflect hours and fees arising 

from the appeal to the Sixth Circuit and include hours and fees relating to the briefing of both 

jurisdictional and merits issues.  [Id. at ¶ 13.]  Broken down by category, ZTL’s total time and 

fees are as follows:  (1) 112.00 hours in Remand Fees, totaling $29,127.50; (2) 58.50 hours in 

District Court Merits Fees, totaling $17,090.00; and (3) 91.50 hours in Sixth Circuit Fees, 

totaling $32,713.75.  [Zeiger Aff’d ¶ 14.] 

 Relators do not, however, seek an award of the entire $78,931.25 amount.  Although the 

District Court Merits Fees were incurred as a result of the denial of the Motion to Remand by the 

District Court, some of the same research would have been required in the Supreme Court 

proceedings had the case not been removed.  [See id. at ¶ 15.]   Nonetheless, the time committed 

to briefing the Motion for Summary Judgment filed by Relators in the District Court arose solely 

as a result of the denial of the Motion to Remand.  [Id.]  Relators required an additional 57.75 

hours to prepare their Supreme Court merit brief after remand by the Sixth Circuit (hours that are 

not reflected in this Affidavit or Exhibit A).  [Id.]  As a result, Relators submit that an allocation 
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of fifty percent (50%) of the District Court Merits Fees as being occasioned solely by the denial 

of the Motion for Remand is warranted.  [Id.]   

 Likewise, while all of the Sixth Circuit Fees were occasioned solely by the denial of the 

Motion to Remand, approximately two-thirds of these fees related to the jurisdictional issue 

exclusively and were of no benefit in the subsequent Supreme Court briefing.  [Id. at ¶ 16.]  As 

such, Relators submit that an allocation of a minimum of sixty-six percent (66%) of the Sixth 

Circuit Fees as an expense that arose solely as a result of the denial of the Motion for Remand is 

equally warranted.  [Id.]   

 As a result, Relators submit that they are entitled to an award of remand fees as follows: 

100% of Remand Fees of $29,127.50 $29,127.00 
 

50% of District Court Merits Fees of $17,090.00 $8,545.00 
 

66% of Sixth Circuit Fees of $32,713.75 $21,591.00 
 

Total Fee Request $59,263.002 
 

As set forth in the affidavit of Affidavit of Anne Marie Sferra (“Sferra Aff’d”), attached 

as Exhibit 2, such fees are eminently reasonable and in line with standard rates charged in 

Central Ohio.3  Furthermore, the actual time spent by the ZTL attorneys, as well as how the time 

                                                 
2  Relators also incurred expenses in excess of $3,000 for court fees, photocopying, and computer research.  
However, Relators are unable to break down these expenses into the above categories.  [Zeiger Aff’d ¶ 18.]  As a 
result, they do not request reimbursement of those expenses here.   
 
3  ZTL’s fees are based on its attorneys’ standard, market-based hourly rates.  [Zeiger Aff’d at ¶ 9.]  This fact 
alone serves as one of the most important indicators of the reasonableness thereof.   See, e.g.,Women’s Medical 
Professional Corp. v. Baird, 2003 WL 23777732, *2 (S.D. Ohio 2003) (“In exercising its discretion, the Court 
should consider the fair market value of the services rendered by the attorney.”); Northcross v. Board of Education, 
611 F.2d 624, 638 (6th Cir. 1979) (“In most communities, the marketplace has set a value for the services of 
attorneys, and the hourly rate charged by an attorney for his or her services will normally reflect the training, 
background and experience and skill of the individual attorney.”); Morrison v. Davis, 88 F. Supp. 2d 799, 802 (S.D. 
Ohio 2000) (“The actual rate that applicant’s counsel can command in the market is itself highly relevant proof of 
the prevailing community rate.”).  Indeed, as this Court stated in Dowling v. Litton Loan Servicing, L.P., 2008 WL 
906042 (S.D. Ohio 2008) (Marbley, J.):  
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was spent, was both necessary and appropriate for the prosecution of the relevant portions of this 

case.  [See Sferra Aff’d  ¶ 6.]    

II. LAW AND ARGUMENT 
 
A. Attorneys’ Fees Are Properly Awarded, Under 28 U.S.C. § 1447(c), Where 

There Was No Objectively Reasonable Basis For Removal And/Or Removal 
Was Not Fairly Supportable Under The Law.     
    

 Pursuant to 28 U.S.C. § 1447(c), the Court is authorized to award a plaintiff “actual 

expenses, including attorney fees, incurred as a result of removal” where a removed action is 

remanded to state court.  The Sixth Circuit has held that attorneys’ fees are properly awarded 

where remand is granted and there was no “objectively reasonable” basis for removal and/or the 

removal was not “fairly supportable” under the law.  Shafizadeh v. Bellsouth Mobility, LLC, 189 

Fed. Appx. 410, 412 (6th Cir. 2006) (noting that both terms are “[t]o the same effect”).4  

 The fact that a district court initially permits removal, but is subsequently reversed by the 

Sixth Circuit, does not preclude a finding that the removal lacked an “objectively reasonable” 

basis.  Indeed, in Ahearn v. Charter Township of Bloomfield, 149 F.3d 1182 (table), 1998 WL 

384558, *2 (6th Cir. June 18, 1998), the Sixth Circuit held that a district court abused its 

discretion in denying attorneys’ fees, even though the same district court had originally denied 

                                                                                                                                                             
Beholden to the forces of supply and demand, the rate at which an attorney bills 
non-fee-award clients is a reliable proxy for his services.  
 
This metric also has the virtue of simplicity.  Rather than undertake the lengthy 
calculation of ascertaining the range of rates that comparable attorneys in the 
community charge for their time, the Court can look to an attorney’s customary 
rate to keep the “litigation over fees from becoming … a second major 
litigation.” …  Thus, the Sixth Circuit has stated that “normal billing rates 
usually provide an efficient and fair shortcut for determining the market rate.” 
 
   [Id. at *1-2. (emphasis added).] 

 
4  Although Section 1447(c) provides for an award of attorneys’ fees as part of “an order remanding the 
case,” the Sixth Circuit has held that such an award may also be granted in response to a separate motion.  See, e.g., 
Dun-Rite Construction, Inc. v. Amazing Tickets, Inc., 2004 WL 3239533, *2 (6th Cir. Dec. 16, 2004).  An 
attorneys’ fee award also may be made as part of a separate order.  Stallworth v. Greater Cleveland Regional Transit 
Authority, 105 F. 3d 252, 257 (6th Cir. 1997).   
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remand, only to be reversed on appeal.  In Ahearn, the defendant removed a state court action on 

the asserted ground that the action arose out of the same nucleus of operative facts as another 

pending, federal action, id. at *1—a claim similar to Secretary Brunner’s consent order 

justification for removal. After the district court denied remand, the Sixth Circuit reversed and 

remanded because the federal removal statute required the district court to have original 

jurisdiction over the removed action, which it plainly did not have.  Id. at *3.  Subsequently, the 

district court denied attorneys’ fees for the same reasons it denied remand, and the Sixth Circuit 

once again reversed.  In doing so, the Sixth Circuit held that because there was no case law or 

statutory authority supporting the defendants’ asserted bases for removal, no fairly supportable 

basis for removal existed, and the district court abused its discretion in denying fees.  Id. at *4.  

 Courts have held that an award of fees is proper and, thus, no objectively reasonable basis 

for removal exists where the plaintiff’s complaint does not allege a federal cause of action and 

was not artfully pleaded to avoid one.  Chase Manhattan Mortgage Corp. v. Smith, 507 F.3d 910, 

913-14 (6th Cir. 2007).  The fact that a defendant seeks to assert federal defenses to the plaintiff’s 

well-pleaded state-law claims does not provide an objectively reasonable basis for removal.  Id.  

See also Taylor Chevrolet, Inc. v. Medical Mutual Services, LLC, 2007 WL 2206567, *3 (S.D. 

Ohio July 30, 2007) (attorneys’ fees appropriate in light of plaintiff’s well-pleaded state-law 

allegations, even though “ERISA plan appears tangentially among the facts”).  

 Likewise, an award of attorneys’ fees is proper where the defendant’s asserted basis for 

removal is contrary to controlling precedent.  For instance, in National City Bank v. Aronson, 

474 F. Supp. 2d 925, 928 (S.D. Ohio 2007), this Court awarded attorneys’ fees where the 

defendant asserted diversity jurisdiction despite the presence of a “stateless person,” a doctrine 

expressly recognized by the U.S. Supreme Court as destroying diversity.  So, too, in Mitchell v. 
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Lemmie, 231 F. Supp. 2d 693, 700-01 (S.D. Ohio 2002), this Court awarded attorneys’ fees 

where Sixth Circuit precedent was contrary to the defendant’s removal theory.   

 Applied to Secretary Brunner’s purported bases for removal, as set forth below, this case 

law reveals that Secretary Brunner did not have an objectively reasonable basis for removing 

Relators’ state-law mandamus action to this Court.  As a result, an award of Relators’ attorneys’ 

fees is proper in this case.    

B. Relators’ Complaint Asserted Only State Law Claims And, Thus, The Well-
Pleaded Complaint Rule Clearly Barred Removal.     

 
As the Sixth Circuit recognized, the threshold question presented by Relators’ Complaint 

is “what Ohio law means.”  Skaggs, 2008 WL 4984973, at *2.  This is the question that appears 

from the face of Relators’ Complaint, and this is the question ultimately resolved by the Ohio 

Supreme Court.  Under the “well-pleaded” complaint rule, Relators are the “masters of their 

complaint,” and thus, they are entitled to “file a lawsuit in whichever court system they prefer 

and thus … to choose for themselves which body will decide their case-so long as the court in 

which the case is filed has jurisdiction over their claim.”  See Skaggs, 2008 WL 4984973, at *1, 

*5 (citing Mikulski v. Centerior Energy Corp., 501 F.3d 555, 560 (6th Cir. 2007)).   

Even though Relators expressly stated that “no federal claims are asserted,” Secretary 

Brunner nonetheless argued that removal was proper because the issues alleged in the Complaint 

necessarily turned on the application and/or interpretation of this Court’s prior consent orders, 

and could impact a Congressional election.  She was clearly wrong on all counts.  As the Sixth 

Circuit made clear, the well-pleaded complaint rule plainly precluded Secretary Brunner’s 

attempt to re-write Relators’ state law complaint.     
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1. The NEOCH Consent Orders Did Not Provide An Objectively 
Reasonable Basis For Removal.      
   

Secretary Brunner’s primary justification for removal was that Relators’ Complaint 

necessarily implicated this Court’s prior consent orders in the NEOCH case.  As the Sixth 

Circuit’s decision makes clear, this justification was not objectively reasonable, for multiple 

reasons.     

First, as the Sixth Circuit expressly recognized, private settlements struck by Secretary 

Brunner with “putatively opposed parties” on the eve of the election and memorialized in 

consent orders cannot create federal court jurisdiction over an action brought by non-parties that 

presents questions with respect to the meaning and application of state statutes.  Skaggs, 2008 

WL 4984973, *8.5  Indeed, such consent agreements, even if they represent valid agreements 

between the parties as to the meaning of Ohio statutes, could not subject Relators, who were not 

parties to the NEOCH case, to federal jurisdiction.  Rather, “the decrees represent a settlement 

agreement between the parties to the [NEOCH] case and thus cannot control the outcome of a 

case involving different parties, much less insulate a question of Ohio law from review by the 

one court with a final say over its meaning.”  Id. at *7 (emphasis added); see also id. (the consent 

orders “have no direct bearing on the merits of this lawsuit because they merely reflect an 

agreement among parties to a different suit”) (emphasis in original).   

As the Sixth Circuit commented, a decision permitting the exercise of federal jurisdiction 

under such circumstances would effectively prevent state courts from determining the meaning 

of state law: 
                                                 
5  Of course, Relators did not allege any violations of the consent orders.  Rather, Secretary Brunner sought to 
invoke them only in a defensive capacity.  As the Sixth Circuit noted, “[n]owhere did the claimants allege that the 
Secretary, by adopting a different interpretation of the state laws on November 10, had ‘violated’ her prior 
administrative directive or the court order that ‘adopt[ed] and annexe[d]’ it…  To read the complaint any other way 
would suggest that the defendant, not the claimants, is ‘the master of [their] complaint.’”  Skaggs, 2008 WL 
4984973, at *6.  But federal question jurisdiction does not arise based upon an asserted federal defense.  See, e.g., 
Valinski v. Detroit Edison, 197 Fed. Appx. 403, 406 (6th Cir. 2006). 
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Congress’s most recent handiwork concerning provisional ballots, 
the Help America Vote Act of 2002 … leaves no doubt which 
lawmaking body—the federal or state governments—has plenary 
authority over the counting of provisional ballots.  It 
“conspicuously leaves … to the  States” the determination of 
“whether a provisional ballot will be counted as a valid ballot,” … 
To allow federal courts free rein in determining whether and under 
what circumstances a partially deficient provisional ballot will 
count—under state law—would deprive state courts of their long-
established role as the “final arbiter on matters of state law,” …  
If all it takes to transform purely state-law questions into a 
substantial issue of federal law—sufficient to end state courts’ 
supremacy in interpreting their own statutes—is the agreement of 
two putatively opposed parties and one federal judge 
incorporating an interpretation of that law into a consent decree, it 
is hard to imagine any state-law matter lying outside a federal 
court’s reach. 
 

   [Skaggs, 2008 WL 4984973, at *8 (emphasis added).] 

 The rule precluding federal jurisdiction under these circumstances is not new.  Prior to 

Secretary Brunner’s removal, federal courts, including the Sixth Circuit, had consistently held 

that a “consent judgment” entered into by a state entity or subdivision in another federal case 

could not support removal of an action premised on state law because, inter alia, such a 

“judgment” “lack[s] the power to supersede . . . [a state] statute.”  City of Warren v. City of 

Detroit, 495 F.3d 282, 287 (6th Cir. 2007) (emphasis added).6    Indeed, to the extent the orders 

at issue here are construed as requiring Secretary Brunner to act inconsistent with the applicable 

Ohio statutes, she lacked the authority to enter them, and such orders are illegal and void.   See, 

e.g., City of Warren, 495 F.3d at 287 (“To the extent that Mich. Comp. Laws § 123.141(2) 

restricts Detroit’s authority to set water rates, Detroit could not consent to an inconsistent 

                                                 
6  See also Perkins v. City of Chicago Heights, 47 F.3d 212, 216 (7th Cir. 1995) (“While parties can settle 
their litigation with consent decrees, they cannot agree to ‘disregard valid state laws….’”);  Kasper v. Bd. of 
Election Comm’rs of the City of Chicago, 814 F.2d 332, 341-42 (7th Cir. 1987) (“When it is the parties’ agreement 
that serves as the source of the court’s authority to enter any judgment at all, the court may not readily approve a 
decree that contemplates a violation of law. The Board may not “consent” to a higher budget or a new organic 
statute.”).    
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judgment.”) (emphasis added); 15 O Jur. 3d Civil Servants § 378 (“A failure to follow a 

mandatory provision [such as that in R.C. 3505.183(B)(1)(a)] renders [Secretary Brunner’s] act 

to which it relates illegal and void.”]).  Obviously, federal jurisdiction cannot be premised on 

consent orders that have no legal effect.   

 Second, even if such voluntary agreements could theoretically have some effect in this 

case, Secretary Brunner’s purported reliance on them in support of removal presumptively failed 

to present a “substantial” federal interest, as required for federal jurisdiction.  Skaggs, 2008 WL 

4984973, at *7.  As the Sixth Circuit recognized, the “mere incorporation of state-law 

requirements in a federal-court consent decree does not automatically create a federal question, 

much less an important one.”  Id. at *8.   In this case, no substantial issue is presented because 

“both [consent] orders by their terms reflect only the parties’ mutual agreement about the 

meaning of these state laws, … a subject on which the state courts presumptively have the last 

word.”  Id. at *8.   

 The lack of a substantial federal issue is particularly evident where, as here, the consent 

orders provide “no specific guidance” about how to resolve the parties’ present dispute.  Id.   

Indeed, the first consent order at issue, entered on October 24, 2008, resulted in the Secretary’s 

issuance of Directive 2008-101, which simply laid “out general state-wide rules for boards of 

elections to apply in determining how to count provisional ballots.”  Skaggs, 2008 WL 4894973, 

at *3.  Such directive “merely restates Ohio law without offering any elaboration on how it 

would apply to the ballot-counting problem presented in this case.”  Id. at *8 (emphasis added).   

The second consent order, entered on October 27, 2008, resulted in the issuance of 

Directive 2008-103, and provided only that provisional ballots may not be rejected for reasons 

that are attributable to poll worker error.  Such order “did not purport to define what constitutes 
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poll worker error.”  Id. at *3.  Rather, Directive 2008-103 “says nothing at all about what 

constitutes poll-worker error under state (or federal) law, much less about whether a voter’s 

failure to sign a provisional ballot application or include one’s name on it constitutes poll-worker 

error.”  Id. at *8.  In short, even assuming arguendo that the consent orders could be applied, no 

substantial federal issue is presented and no federal jurisdiction is created because their 

application “would be no more helpful to [the court’s resolution of the parties’ dispute] than [the 

court’s] interpretation of the underlying state laws themselves.”  Id.   

Third, Relators’ Complaint did not even raise the consent orders, and Secretary Brunner’s 

after-the-fact recharacterization of Relators’ claims did not afford her an objectively reasonable 

basis for removal.  Even if federal consent orders entered in another case could create federal 

jurisdiction in some circumstances, they could not have done so here, where Relators’ Complaint 

did not even mention the orders, but instead expressly disclaimed any reliance on federal law.  

Yet, in order to invoke the consent orders as a basis for federal jurisdiction, Secretary Brunner 

had to mischaracterize Relators’ Complaint as somehow raising them.  It clearly did not.  As the 

Sixth Circuit recognized: 

The claimants, to start with, did not allege that the Secretary had 
violated the consent decrees or any other federal court order.  In 
the statement of claim and the prayer for relief, the complaint does 
not invoke the consent decrees, and indeed, it never mentions 
either consent decree.  The most that can be said is that, at one 
point in the complaint, the claimants mention the Secretary’s 
Directive 2008-101, though not the consent decree. … But that 
reference was not in the context of alleging that the Secretary had 
violated a federal court order; it was in the context of alleging that 
the Secretary had offered one interpretation of the relevant statutes 
before the election and had offered another interpretation of the 
statutes after the election when the significance of these 
provisional-ballot-counting issues had become apparent. 
 

[Skaggs, 2008 WL 4984973, at *6 (emphasis added).] 
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 Separate and apart from the reasons discussed above, it was objectively unreasonable for 

Secretary Brunner to invoke federal jurisdiction on the basis of consent orders that simply were 

not raised in Relators’ well-pleaded complaint.  See, e.g., Valinski v. Detroit Edison, 197 Fed. 

Appx. 403, 406 (6th Cir. 2006) (“Since a plaintiff is the master of his complaint, … where a 

choice is made to assert only a state law claim, the general rule prohibits recharacterizing it as a 

federal claim.”). 

For each of these reasons, the private settlement agreements Secretary Brunner entered 

into in another case simply failed to provide her with an objectively reasonable basis for 

removal.   

2. The Issue Of Whether To Count Provisional Ballots Is Left To The 
States; Thus, The Fact That A Congressional Race Might Be 
Impacted Did Not Provide An Objectively Reasonable Basis For 
Removal.          

 
Secretary Brunner’s second asserted justification for removal, that the resolution of 

Relators’ claims could impact a Congressional race, failed to get past the plain language of the 

federal Help America Vote Act (“HAVA”), Pub. L. No. 107-252, Title III, § 302, 116 Stat. 1666, 

1706 (codified at 42 U.S.C. § 15301 et seq.).  As such, it is not a reasonable basis for removal.   

As the Sixth Circuit expressly recognized, quoting a prior published decision, HAVA 

“’conspicuously leaves . . . to the States’ the determination of ‘whether a provisional ballot will 

be counted as a valid ballot,’ Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 

577 (6th Cir. 2004); see 42 U.S.C. § 15482(a)(4).”  Skaggs, 2008 WL 4984973, at *8 (emphasis 

added).  The fact that the counting of such ballots may impact a Congressional race does not 

change the states’ clearly-demarcated role with respect thereto.  Consistent with this express 

delegation, disputes with respect to the statute governing the counting of provisional ballots must 

be decided by the Ohio courts—the “final arbiter[s] on matters of state law.”  Id. at *8.  
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Inasmuch as Secretary Brunner’s removal amounted to an effort to “transform purely state-law 

questions into a substantial issue of federal law—sufficient to end state courts’ supremacy in 

interpreting their own statutes …”, it was, again, objectively unreasonable.  See id.   

3. Secretary Brunner’s Purported Reliance On The All Writs Act Ran 
Afoul Of U.S. Supreme Court Precedent.      

 
Finally, Secretary Brunner sought to premise removal on the All Writs Act, even though, 

as she recognized, the Act “does not, by its specific terms, provide federal courts with an 

independent grant of jurisdiction.”  [Supplemental Notice, at 1.]  This concession alone was fatal 

to the Secretary’s attempt to remove on this basis, as reflected by the fact that neither this Court 

nor the Sixth Circuit even addressed the Secretary’s All Writs Act argument in their respective 

decisions.  

The actual holding in Syngenta Crop. Prot., Inc. v. Henson, 537 U.S. 28 (2002), the case 

cited by Secretary Brunner, bars any reliance upon the All Writs Act for purposes of removal.  In 

that case, the Supreme Court held that the Act provides no authority for removal where the 

district court lacks original jurisdiction over the removed case.  Syngenta involved various 

plaintiffs asserting torts claims against the same defendants in state court and in federal court; the 

federal action was filed first.  See 537 U.S. at 30.  The federal action was settled, and after the 

state court held that the settlement did not preclude certain claims from proceeding in the state 

action, the defendants responded by removing the state action to federal court.  [Id.]  The 

defendants (petitioners) argued to the Supreme Court that the All Writs Act supported removal of 

the state-court action because if the state-court claims had been brought in the federal action, the 

district court could have asserted ancillary jurisdiction over the claims.  See 537 U.S. at 33.   The 

Supreme Court rejected this argument: 
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[Petitioners] fail to explain how the [federal court’s] retention of 
jurisdiction over the [federal court] settlement authorized removal 
of the [state-court] action.  Removal is governed by statute, and 
invocation of ancillary jurisdiction, like invocation of the All Writs 
Act, does not dispense with the need for compliance with statutory 
requirements.” 
 

[Syngenta, 537 U.S. 28, 34.] 
 

 In short, since supplemental jurisdiction was the only alleged “grounds” for removal and 

the removal statute, 28 U.S.C. § 1441, requires original jurisdiction, the All Writs Act did not 

somehow authorize what the removal statute does not allow. 

Section 1441 requires that a federal court have original jurisdiction 
over an action in order for it to be removed from a state court.  The 
All Writs Act, alone or in combination with the existence of 
ancillary jurisdiction in a federal court, is not a substitute for that 
requirement. 
 

[Id. at 34.] 
 

The same is true here.  Having failed to establish an objectively reasonable basis for this 

Court’s original jurisdiction over the removed action, Secretary Brunner could not invoke the All 

Writs Act to establish jurisdiction where none exists.  Although her All Writs Act arguments 

failed for multiple reasons, they fundamentally ran afoul of the very Supreme Court authority she 

cited in her supplemental memorandum in support of removal.  It was, again, objectively 

unreasonable for her to remove the case on this basis.    

IV. CONCLUSION 

 For all of the reasons set forth herein, Secretary Brunner lacked an objectively reasonable 

basis for removing this action from the Ohio Supreme Court.  As a result, Relators are entitled to 

an award of their attorneys’ fees in the amount of $59,263.00, incurred as a result of Secretary 

Brunner’s improper removal.   
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