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IN THE SUPREME COURT OF OHIO

THE STATE OF OHIO ex rel,
DANA SKAGGS, et al,,
: Case No. §8-2206
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JENNIFER L. BRUNNER : Expedited Election Matter
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Court for the Southern District of Obio pursuant to 28 U.S8.C. §§ 1441(b) and 1443(2). The case
is captioned there as The State of Ohio ex rel. Dana Skaggs, et al, v. Jennifer L. Brunner,

Secretary of the State of Ohio, et al., Case No. 2:08-cv-1077 (8.D. Ohio). A copy of the notice

of removal is aftached.
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IN THE UNITED STATES DISTRICT COURT FILED
FOR THE, SOUTHERN DISTRICT OF GHIO JAMES E;ON NS

EASTERN DIVISION CLERK

THE STATE OF OHIO ex rel. PR 'g 07
DANA SKAGGS, et al,, : 2:08 §W 1 -gﬁ '

: Case Ne. _ 8D UT;N [} f o ’1, ,

Plaintiff - Relator, : GaRAST. By, ool JH%US
v :  JUDGEFROST
v. . : Judge
“ : g IR KNG
JENNIFER L. BRUNNER : FEACILIIATE YOT

SECRETARY OF THE STATE .
OF OHIO, et al,, :

Defendant - Respondent.

NOTICE OF DEFENDANT OHIO SECRETARY OF STATE
JENNIFER BRUNNER OF REMOVAL

| Pursuant to 28 U.S.C. §§ 1441(a) and 1441(b), Defen&ant Ohio Secretary of State
Jennifer Brunner notifies this Court that she hereby removes the case originally captioned as
State of Ohio ex rel. Dana Skaggs, el al. v. Jeﬁniﬁgr L Brunﬁer Secretary of the State of Ohio, ef
al., Ohio Supreme Court Case No. 2008-2206 to this court. Notices of removal have bceﬁ filed

in this court and in the Ohio Supreme Court. A memorandum in support of removal is attached.



Respectfully submitted,

NANCY H.ROGERS -
ATTORNEY GENERAL

[s R . Comzanese
ichard N, Coglianese. (0066830) Trial Atterncy
Damian W. Sikora (0075224)
Pearl M. Chin (0078810)
Assistant Attorneys General
Constitutional Offices

30 Bast Broad Street, 16™ Floor
Columbus, Ohio 43215-3400
reoglianese@ag.state.oh.us
{614) 466-2872 — phone

{614) 728-7592 — fax

Attorneys for Defendant Jennifer L. Brunner
Secretary of the State of Ohio



MEMORANDUM IN SUPPORT
1. PLAINTIFFS' CLAIMS ,CANNOT BE RESOLVED WITHOUT ADDRESSING

FEDERAL QUESTIONS BOTH RESQLVED BY AND STILL PENDING

BEFORE THIS COURT.

Plaintiffs’ claims ali‘ flow from a single issue: the pro_ceséing and counting of provisional
balléts in the 2008 genéral election in Ohio. This Court is intimately familiar with this issue,
having negotiated a scttlement over how provisional ballots shonld be counted in the 2008
general election in Ohio less dlén two wecké ago, See Northeast Ohiv Codlition for the
Homeless v. Brunner, No. 2:06~CV~0C896 (8.D. Chio) (ALM), consolidated with Ohio Republic
Party v. Brunner, No. 2:08-cv-913 (collectively “NEOCH/ORP™). Ignoring the still-pending
litigation before this Court in NEOCH/ORP, Plaintiffs insist that resolution of their claims
involves only state-iaw jissms. Given that those state law issues have been ensconced in federal
case law by this Court, and, that the result of 't_fi_e, éeunﬁng of provisional hallots in Frankling
County wﬂl' necessarily effect the results of a federal election (that of the United States
Representative for Ohio’s Fifth Congressiﬂhai District), Plaintiffs’ éase ‘cannot be resalved
absent resolution of & number of federal questions, and removal is thus appropriate.

Reccnﬂj, the Plaintiffs in Northeast Ohio Coalition jor the Homeless v. Brunner
(“NEQCH") supplemented an earlier-filed complaint, adding allegations that Secretary
Brunner's interpretation of laws affecting the processiﬁg and counting and processing of
provisional ballots xyc:uid result in the disenfranchisement of homeless voters in Ohio, On
October 24, 2008, NEOCH settled with the Secretary of State subject to the stipulation that
Secretary Brunner would issue a state-wide directive regarding the appropriate way to process
and count prpvisional ballots. Secretary B;"ur'mer tﬁen immediately issued Directive 2008-101

which was adopted and annexed in an order of this Court later that day. See Attached Order A,



Four days" later, in an effort to clarify aspects of Dirgc’tive 2008-101 dealing with “poll worker
etror,” Secretary Brunner issued Directive 2008-103, Again, this Court incorporated and annexed
the Directive in an Order issued on October 27, 2008. See Attached Order B, In doing so, Judge
Sargus ﬁwoté that “an eligible ifdter' casting a 'provisional ballot should not be disenfranchised
- because of poli worker error in prdcéséing a perisiG:;ai baﬁot.” ‘Whether or not Plaintiffs would
like it to be so, the claims they have brought cannét be decided without construing this Court’s
orders, which clearly implicate federal questions.

Plamtiffs® filing of this action in the Ohio Supreme Court is a transpavent attempt at
forum-ghopping, and ignores thig Cowt’s jurisdiction over pending issues that relate directly to
the resolution of Plaintiffs’ claims. Plaintiffs’ claims cannot be dissociated from the claims in
NECCH/ORP, ava;r which this Court retains juriséécﬁon. Plaintiffs’ Complaint is based entirely
on an apparent dispute of interpretations of specific language in Directives 2008-101 and 2008-
103. See, e.g., Compl, Y 18 (contemplating the meaning of the phrase “his or her name and
signature” in !;he ccmteit of Directive 2008-1013; see also Damsichroder Afﬁdavit, Exhibit 4
(documenting email discussions abouf the méax;ing-of Directives 2008-101 and -103 between
Secretary of State Elections Counsel Brian Shinn and Frankiin County Assistant Prosecutor
Patrick Piccininni). Any determination of the appropriateness of Plaintiffs’ requested relief will
ultimately turn on an interpretation of Directives 2008-101 and 2008-103, which have been
adepted and annexed by orders from the Federal District Court for the Southern District of Ohio.

Z, FRANKLIN COUNTY IS A NOMINAL PARTY AND HAS NOT YET BEEN
SERVED WITH SERVICE OF PROCESS.

Courts generally require that all defendants join in or consent to a removal petition. See,
e.g., Klein v. Manor Healthcare Corp., 1994 U.S. App. LEXIS 6086, *12 (6th Cir. 1994). There

are three exceptioné to that general rule: (1) the non-joining defendant has not been served with



service of process at the time the removal petition is filed; (2) the non-joining defendant is
merely a nominal ot formal party; and (3) the removed claim is a separate and independent claim
as defined by 28 USC 1441(c}. Id Two of those excepﬁi:ozas.are present in this case, First, the -
Franklin County Board of Flections ié merely é néminal or formal party to this litigation whose
presence as a _Defendﬁnt éppears io be a strategic attempt by Plaintiffs to defeat the Secretary’s
ability to remove this case. The Board’s Deputy Direé,tar, Mr. Matthew Damschroder has signed
an affidavit in support of the Plaintiffs. ‘The Board’s interests, as expressed by its Deputy
Director, appeat to be aligned with the Plaintiffs, not Defendant Secretary Brunner, |

The fact that the Frapkiin Couunty Board of Elections is a nominal party ié further
reflecied in the prayer for relief. The Plaintiffs request that the Supreme Court issue a wrif
compelling the Secretary to correct her interpretation of RC 3505.183B)(t)(a) (Praver Aj,
correcting her interpretation of RC 3505181 (Prayer B), compelling the respondents fa refect
any provisional ballots that do not include bath the name and signature of the voter on the
prdvisionaf ballot (Prayer C), and issuing a femporary re'snaining order, (Prayer D). The Ohio
Supreme Court does not have any jurisdiction to issue any ype of @ temporary restraining arder.
State ex rel. Smith v. Industrial Cammz‘ssian, 139 Ohio St. 303 (1942). Thus, the lasi prayer for
relief is impossible, Furthermore, Mr. Damscthoder’s 'afﬁdavitA claims that the Board will
deadlock 2-2 on whether they should count provisional ballots that do not have the voter’s
printed name on the envelope.! Since the Deputy Director has testified that the board will tie 2-
2, State law mandates that Secretary of State Brunner break the tie. RC 3501.11(X). Since the

Franklin County Board of Elections has apparenﬂy already determined to tie on this issue, in

! The Deputy Director has signed an affidavit claiming that “internal discussions indicate the Board of Elections
will tie in its vote on whethet it would reject as ineligible Provisional Ballot Applications that do not bear both the
voter's “Name AND signature... " Dumschroder Af. § 18.

3



which case Secretary Brunnér has the legal autﬁority to summarily decide the issue, the Franklin
County Boar& of Elesﬁons hés no spc(‘;iﬁc in_terest in thls litigation—it is merely a nominal party.
Finally, the second exception 10 unanimity also 'appliesi the Franklin County Board of
Elections has not yet been served with a summbnsr and csmpiaint. Thus, there is ne need to
recejve the Board;s consent in the filing of this ren}ovai petition. | |
| CONCLUSION
For these reasons, Defendant Secretary of State Jennifer Brunner asks this court to find

that removal of this action is proper under 28 U.S.C. § 1441{g} and (b).
Respectfuliy submiited,

NANCY H. ROGERS

ATPORNEY GENERAL
(8 Bichard N, Coglianese

Richard N, Coglianese (0066830} Trial Attorney
Damian W, Sikora (0075224)
Pearl M. Chin (0078810)
Agsistant Attorneys General
Constitutional Offices
30 East Broad Street, 16" Floor
Columbus, Ohio 43215-34060
rcoglianese(@ag.state.oh.us
(614) 466-2872 — phone
’ (614) 728-7592 — fax

Attorneys for Defendant Jennifer L. Brunner
Secretury of the State of Ohio

CERTIFICATE OF SERVICE
This is to certify a copy of the foregoing was served upon all counsel of record by means

of the Court’s electronic filing system on this 14th day of November, 2008.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
THE NORTHEAST OHIO COALITION
FOR THE HOMELKESS,
et al.,
Plaintiffs,

Case No. C2-06-856
V6, _ _ Judge Algenon L. Marbley
: : Magistrate Judge Terence P. Kemp
JENNIFER BRUNNER,
in her official capacity
as Secretary of State of Ohie,
Defendant.
ORDER
This matter is before the Court for consideration of Plainiiffs’ Motion for Preliminary
Injimction. During the pendency of this Motion, the Ohio Secretary of State issued Directive 2008-
101, The Plaintiffs and the Secretary of State agree that the Directive resolves the issues in dispute
as to Plaintiffs’ Motion for Preliminary Injunction, except issues relating to (1) the effect of poli-
worker error; and (2) the validity of addresses for person without permanent residence, By
agreement of the Plaintiffs and the Secretary of State, the Court ABOPTS and anpexes hereafter
Directive 2008-101 as an Order of this Court. '
By further agreement of the parties, that portion of Plaingiffe’ Motion for Preliminary

Infunction related to questions as 0 the constitutionality of various Ohio statates is withdrawn

without prejudice to refiling,
IT IS SO0 ORDERED.
10 - y4-300% - /</

DATED ED ‘A, SARGUS, JR.
: UNITED STATES DISTRICT IDGE

A
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JENNIFER BERUNNER
OO0 BECRETARY OF STATE

1B EART BROAD STREET, 16T FLOGR
CoLUMBUE, OO 43215 UFSa

TEL: 1-BT7-787-6444 Faxs 1.6 14-B44-06458
WHY BOE STATE QML US

DIRBECTIVE 2008-101
Ootober 24, 2008

To:  ALL COUNTY BOARDS OF ELECTIONS ~ .
MBMBERS, DIRECTORS, AND DEPUTY DIRECTORS

= .

Re 1 Guidelines for Determining the Validity of Provisional Ballots

This directive is issued as a means io seitle ongoing litigation now pending in the Uniied States
District Court for the Southern Distriel of Ohile, Cage No, £2:06-08%6 and capticned Northeast
Ohio Coalition for the Homeless v. Brunner.

This directive provides guidelines {or Ohio's boards of elections n processing and ceunting
provigional ballots. This includes guidelings an determining the validity of provisional baltots
under Qhio law and, generally, the Umeframes during which boards may process provisional
baflots to determine their eligibllity for counting. This directive complements, but does not
supersede, Directive 2008-81, Guidelines for Provisional Voting,

1. DEFINITIONS

A. For purposes of this directive, "members of the board” means a majority vote of at
lenst 2 guorum of the members of the board of elections tuken at a public meeting,

. [For purposes of this directive, “processing” provisional ballots means:
&

L

handling provisional ballots in provisional ballot envelopes ("emvelopes™) s they
are cast at a board of elections office or other designated sile or ag they are
returned from preeinels on eleclion night; -

moving or storing provisiona! ballots at a board of clections office or other
dogignuted site; ! ‘ :

reviewing euvelopes and affirtuation statements to initially determine the
presumptive eligibility of provisional ballots to be counted;

sorting provisional halloks in their cnvelopes into categories of eligible,
questionable, and ineligible, and il a board so states in its policy and procedures,
into subcategories of ineligible; and

the making by board of elections staff of a recommendation to the members of
the board a¢ to the eligibility and/or ineligibility of provistonal bullots cast in the
comaty for the election in question,

R N
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Directive 2006-101 Guidelines for Determining Validity of Provisional Ballots_____Page 2 of 10

€. For putposes of this dii'ective, “eounting” provigionai ballots means:

+ marking the envelope of provisional ballots that the members of the board have
determined are not eligible to be counted; ' ‘

« moving, and storing in theit envelopes provisional ballots that the members of
the board have determined are not eligible to be counted;

«. opening the envelopes of provisional ballots that the members of the board have
deterinined are eligible to be counted; _

e removing provisional baliots fiom their envelopes that the members of the hoard
have determined are eligible to be counted and separating them from their
envelopes so a8 to sever the voler's identlty from the ballot, thereby preserving
the secrecy of the ballot; .

s preparing provisional ballots 1o be counted for scanning by automatic tabulating
equipment;

« scanning provisional ballots;
tabulating votes cast by provisional ballots determined by the board to be eligible

. to be counted; and ,

+ reporting numhets of provisional votes as part of the board's official canvass of

the election.

Generally speaking, and except as otherwise. provided in R.C, 3501.183(EX2) and in this
directive, boards of elections may begin processing provisional ballots beginning the day after an
election, Boards may continue to process provisional ballots during the ten (10) days after an
election, and may continue to do so after the tenth day, If necessary, until all provisional ballots
have been processed. All provisional ballot processing must be completed by the end of the
official canvass, which must be completed not later than the twenty-first day after the election.

Ultimately, the four members of boards of lections must dstermine the validity of all votes cast
in an election and must certify the results of all elecions. However, nothing in Ohio law
requires that the members of & board of elections must personally, physically complete all tasks
associated with preparing for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing and some aspects of counting provisional ballots,
as discussed throughout this directive, to board staff. Such processing must be done in
bipartisan teams according to the instructions provided in this directive, To the extent
consistent with Ohle law and this directive, boards may establish and follow additional policies

and procedures for processing provisional ballots. - :

¥f & board delegates the processing of provisional ballots, it must first adopt & policy setting forth
procedures for the processing of provisional ballots that includes the factors listed in I. above.
Undler a board's policy, board staff responsible for processing provisional ballots must make a
recommendation to the board as to the eligibility of each provisional ballot cast in the county,
ezfnher o an individual basis, or as to groups or categories of similarly situated provisional
ballote, ,
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C IV, Boamo DETERMINES Vi LOV L BAL 7
Ultimately, the members of the board (see IJ}; ‘above) of each board of elections
st determine the eligibifity or Ineligibility of all provisions! ballots rast within
the county in aceord with Ohio law and this directive.. Boards may not delegate

. Each board of elections must then cause the balints to be ¢counted by board staff,
and must include the tabulation of thai count in its official canvass of the election
resulte and, to the extent reguired, its certification of the election results to the

Secretury of Stute,

Ii is imperative that boards remember that R.C. 3505.283(D} provides that ne provisionsl
ballots may be counted in a partienlar county until the hoard of elections for that county
determines the eligibility, pursuani to R.C. 3505.183 and this directive, of ALL provisional
baliois cast in that county, This means that the board steff responsible for processing
provisional ballote mugt completely process all provisional ballots and make a recommendation
to the board to allow the board to vote on the eligibility of provisional ballots cast before the
board or board staff may begin the procedures for counting provisional ballots.

it is also imperative that boards remember that provisional ballots, like all other ballots or other
sensitive election materials, must be handled by bipartisan teams and must be stored in a secure
location. This office has required boards to implement & system of storage using double lock
and key — one key held by Democrats and one key held by Republicans — and provisional ballots
must be stored in that enviroument, . 7

It is also imperative that ‘hoard mémbcx's and staff remain cognizant 2t all times of the
importance of maintaining the secrecy of the voles cast by a provisional voter, and act
accordingly when opening and removing provisional ballots from their envelopes,

Chio Revised Code ("R.C™} 3505183 is the primary statotory lens through which boards of
elections must view provisional ballots and affirmations in order to determine the eligibility of
those provisional ballots for counting, It sets forth the steps through which a board or its staff
must go to determine the eligibility of a provisiona! ballot for counting.

A. Stepi- Additional! Information Required from Voter in Soine Cases

R.C. 3505.183(E)(2) provides that boards of elections may not examine the
grovisional ballot affirmation on the provisional ballot envelope of any provisional
allot for which an election official has indicated the provisional voter must provide
additional information to the board of elections in order to ensure that the
provisional baltot will count. Thus, checking for this statement by an election official
must be the first step in determining a provisional ballot's eligibility to be counted.

i, No additional information required
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Directive 2008-103_Guidelines for Determining Validity of Provisional Ballots Page 4 of 10

¥f 10 such statement by an election official appears on the provisional ballot
envelope then the board staff responsible for processing provisional ballots
may proceed to Stepz. .

‘2, Additional iﬁf’drmaticn required

- If such g statement by air ¢lection officlz! appears on a provisionel bellot
envelope then the board staff responsible for processing provisionial ballots
must segregate that ballot and stove it, still in its envelope, in accordance with
this directive until the provisional voter provides the required additional
information. . g '

. a) Axlditionai informaﬁon required during 10 days after election

Pursuant to R.C. 3505.18:(B}(8), there are only four categories of
provisionai voters who are required to provide additional information
to the board of elections during the fen days after the day of an

) .

election in order for thelr balloty to be counted:

(1) An individual who has but is unable to provide to precinet
clection officials any of the forms of identification required under
R.C. 3505.18(A)(1), and who has a soclal security number but is
unable to provide the last four digits of his or her soclal security
number under R.C. 3505,18(A)(2);

{2) An individual who is challenged tnder R.C. 3505.20 and i
determined to be ineligible to vote or whose eligibllity to vote
cannot be determined by election officials

(3} An individual whe does not have any of the forms of
identification required. under R.C. 3505.18{(A)(1), who cannot
provide the last four digits of the individual's soclal security
number under R.C, 3505.18{A}(2} because- the person does not
have & social security number, and who declines to execute an

affirmation {808 Form 10-T) under R.C. 8505.18{A)(4); and

(4) An individual who has, but declines to provide to precinet
election officials, any of the forms of identification required under
R.C. 3505.18(A)3), and who has & social security number but
declines to provide to the precinet election officlals the lust four
digits of his or her social security number. '

b) This section is specific to the aforestated court action and its
attempted settlement.  Contacting voters to provide additional
information during ten days _

If 4 board of elections or board staff determine during the 10-day
period that a provisional voter falls into one of the four categories
Listed above, the hoard must attempt once to contact the voter by
telephone, if g telephone number is available, to remind the voter:
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163 that he or she is x«eqmred to provide additional information to
the board by the tenth day after the eleciion for the provisional
* ballot to count;end -

{2} what sdditional .afcmﬁaﬁea is required,

Ifa hoard of electiong does not have 3 telepbane number for
particalar votey, it need not conduct a0 exbisustive search to attempt
1o locate & telephone number for that voter, but should dotument any
efforts undertakan io mntact ihe voter. :

| During the ﬁrst fi\re daya after the day of an election a bﬁ&t& of
clections may communicate the information lsted in the list
immediately above by posteard or letter rather than by telephone.

¢} aAdditions! information required at post-election challenge hearing

If a voter's mgistraﬁen*is challe:tged by another (}hia voter under R.C.

a5o3.24 and the board of elections wumw::zm& the ma}ierxge

postpones the hearing vntil after the day of the election, the voter
must vote provisionally at that dlection and must provide additional
information to the board at the hearing, If so requested, in order to
ensure thati his or her provisional ballot will count.

Upon receipt of the required additional information under this step of this
directive, the board staff responsible for prmwsmg provisional ballots may
pmce&d {0 Step 2.

3. Failure to provide additional required information

A provisional ballot that is cast by any voter who is required by Ohio law or
this directive to provide additional information to a board of elections cannot
be counted unless and unill that voler provides the required information,
pursuant to R.C. 3505181(A)7). After tJh:a lgoafd of elections determines that

the required inforimation was uot provided, the board steff responsible for
processing provisional haliots shall proceed to Step &:

B. Step 2 — Preliminary Analysis on Provisional Baliét Eligibility

RC. 3505.183{3)(2} provides that the first step in determining the eligibility of
provisional hallots to be counted is to determme the following:

a} Whether the person who cast the provisional ballot is registered to
vote;

b) Whether the person who cast the provisional ballot s eligible to vote
in the particular election in question; and

¢} Whether the person who cast the provisional ballot completed the
affirmation on the provisional ballot envelope.
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1. Not Registered:ongotEﬁgihle .

If the pérson who cast the provisional ballot is either not registered to
vots or is not eligible to vote in the particular election in question

_ (&.g., wrong precinct), then the board may not count that baliot, and
this is pursuant to R.C. 3505.183(B)(4)(2)(1) and (if).

2, Regiﬁtamd, Eligible, and Affirmation Completed

If the person is properly registered to vote and is eligible to vote in the
particular election in question, and the person who cast the provisional
ballot completed the affirmation statement on the envelope, then the
board staff responsible for processing provisional ballots must proceed to
examine the affirmation statement executed by the person who east the
provisional bailot. Purenant to E.C, g505.183(B){1)a), (b}, and (c), that
affirmation must contain at least the following three items of information:
a) The name and signature of the person who cast the provisional ballet;
b) A statement that the person who cast the provisional hallot is a
registered voter in the jurisdiction in which he or she cast the provisional
hallot; and .

¢) A statement that the person who cast the provisional ballot is eligible
2:0 vote in the partieular election in which he or she cast the provisionsl

allot. B

3. Registered, Eligible, but No Provisional Ballot Affirmation

R N W

1f the person s properly registered to vote and is eligible to vois in the
particular election in guestion, but he or she did not complete the
affirmation statement on the envelope, the board staff responsible for
processing provisional ballots must proceed, pwsuant tw R.C.
3508.183(B)1}, to determine whether the voter, or an election official at
the direction of the voter, recorded the voter's mame in a written
affirmation. If nelther the voter nor an election officlal, at the voter’s
direction, did so, then the provisional baliot cannot count, and the board
staff responsible for processing provisional ballot shall proceed to step 5.

C. Step 3 ~ Additional Analysis on Provisional Ballot Eligibility

1. Inaddition to the information required in Step 1, above, and pursuant to R.C,
3505.183(Bi{2), the. board staff responsible for processing provisional ballots
must, in determining the eligibility of any provisional ballot to be counted, also
examine any information provided by the person who east the provisional bailot:

a) that appears in the affirmation on the provisional ballot envelope;

b) that was made to an election official at the time he or she cast the
provisional ballot pursuant te R.C, 3505.:82; and :

¢) that was made to the board of electiony during the ten days after the
day of the election. '
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2. Additional information often provided by provisional voters includes, but is
not limited to, current and former addresses and date of birth, While this
informetion, if provided, must be considered by hoards of elections in
determining the eligihility of provisional ballots for counting, nothing in Ohio law
requires provisional voters to provide this information. . Thus, the absence of such
information on a provigional ballet sffirmation is not: sufficient, on its own, 1o
disqualify a provisional ballet. -~ '

D. Step 4 - Recommendation to Board on Provisional Ballot Eligibility

Duriﬁ.g this step, board staff responsible for processing provisional ballots must use
the information discussed above, among other things, to determine their
recommendation as to the eligibility of partlenlar provisional ballots to be counted,

1. Ballots Rligible ta be Counted

Where L1, of the following apply, board staff respousible for processing
provisions! ballots must recommend to the board that a provisional ballot
ghall count, and a board of elections shall count the provisional ballot:

a} The individua! named on the affirmation is properly registered to
vote; - ,

b) The individual named on the affirmation is eligible to cast a ballot in
the precingt and for the election in which the individual cast the
provisional ballot; ’ '
¢} The individual provided the following;

(1) His or her name and signature as the person who cast the
provisional ballet;
- {2) A statement that he or she, as the person who cast the
. provistonal ballot, is a registered voter in the jurisdiction in which
he or she cast the provisional ballot; and
{3) A statement that he or she, as the person who cast the
provisional ballot, is eligible to vote in the particular election in
~which he or she cast the provisional ballot;

or
{4) His or her name recorded in & written affirmation statement
entered either by the individual or at the individual's direction
recorded by an election official;

ar -

(5) A completed affirmation under R.C. 3505.18(B)}(4) (SOS Form
10-Th '

d) ¥ applicable, the individual has pravided additional information to
the board of elections as may be reguired, Le. because he or she falls into




-.f"

Atk
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one of the four categories of provisional voters whe must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below; and

) If applicable, the individual has been afforded a hearing conducted
under R.C. g503.24, which lias resulted in the inclusion of the provisional
voter's nameé in the official registration list, .

2, Ballots Not Eligible to be Counted

if ANY of the following apply, board staff responsible for processing
provisional ballots shall recommend to the board that a provisional ballot mot
be countad, and a board of elections shall neither open nor ecunt the
provisional ballot:

a) The individual named on the affirmation is not properly registered to

virie; .

b} The individual named on the affirmation is not eligible to cast a ballot

in the grflzcinﬁt or for the election in which the individual cast the
rovigional ballot; -

¢} The individual did not provide the following:

(1} His or her name and signature as the person who cast the
provisional ballot;

{2) A statement that he or she, as the person who cast th
provisional ballet, is 2 registered voter in the jurlsdiction in which
he or she cast the provisional ballot; and

(a) A statement that he or she, ss the person who cast the
provisional ballot, is eligible to vote in the pacticular election in
which he or she cast the provisional ballot;

o

¥

{4) His or her name recorded in 2 written affirmation statement
entered either by the individual or at the individual's direction
_ recorded by an election officiel;

d) The individual has already cast a ballot, including an absentee ballot,
for the election in which he or she cast the provisional ballot; :
e) If applicable, the individual has not provided additional information
to the board of elections as may be required, i.e. because he or she falls
into one of the four categories of provisional voters who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed In more detail below; and
f} If applicable, the individual has been afforded a hearing conducted
under R.C. 3503.24, which has resulted in the exclusion of the provisional
voter’s name in the official regisiration ist.
g) The Individual failed to provide or execute any of the following:

(1) & current and valld photo identification;

{2} a military identification; _

{2} an original or a copy of any of the following bearing the voter’s

naime and current address:
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Y () utiity bill;
" (b) bank statement;
" {¢} government check;
{d) paycherk; or .
. {€) other povernment document?;

{4} the last four digits of the individual’s soclal ﬂecurify number;
or ~ ' : :

(5} an aifirmation under R.C. 3501.18(A)4) (SOS Form 10-T), or
one of the two affirmadons slready discussed in this direstive,
above, ‘

E. Step 5 — Disqualification of Provisionzl Ballots and Retention

¥ a hoard of elections finally determines that a provisional ballot sannot be counted
for any of the reagons identified in Ohio or this ziirecﬁve, then the board, pursuant to
R.C. 2505.18a(C){1), shall record:

1. the name of the provisional voter who cast the ballot;

2. theidentification number of the provisional ballot envelope, if applicable;

3. the names of the election officials who determined the validity of that ballot;
4. the date and time that the determination was made; and

5 the reasen that the ballot was not counted.

The board shall maintain this record for the duration of the setention period that
applies to the provisional baljot iiself, :

Further, if a board of elections finally determines that a provisional ballot cannot be
counted for any of the reasons identified In Ohio Iaw or in this directive, that
provisional ballot envelops may never be opened, and the board shall not count the
votes contained on such provisional ballot. Rather, pursuant to R.C, 3505.1853(C)(2},
the board shail store that ballof, unopened, for the duration of the retention period
applicable to that type of baliot, and shall then destroy that ballot in its envelope.
Storage of such provisional baliots shall be made in accordance with the
gzquirements for storage of provisional ballots, generally, as provided in this
irective,

R.L. 3505.183 does not expressly provide that a board of elections must attempt to match the
signature of the person casting & provisional ballot to the signature on file for that voter,
presumably because the statutory scheme.contemplates at least one circumstance where a
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
3. d, above). However, signature matching has long been a hallmark of election security, is
explicitly provided for with respect to other types of ballots under Ghio law, and is a basig for

! Oblo Jaw provides that notiees of ziemﬁun mailed by boards of elections pursuant to R.C. 350119, and
voter registration notices malled by boards of elections pursuant to R.C. 3508.19 sve not valid “other
government dostments” for voter ID purposes.
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slection offivials to challenge the right of a person to cast a ballot under Ohio law, As such,
when a signature is provided by a provisional voter, boards of lections should, in verifying the
identity of that provisional voter, attempt o match the signature with the signature on file for
the voler in question. . _ o o ‘ : C

Boards of electicn shouid bear in mind in doing s0, though, that signatures do tend to change

over time, that thero are péople who do not sign thelr same identeally every time they sign their
o - nwne, and thaty putseant o RO, 3805.05{AA), voters liave the right to apdate their signatuves
Lt with boarde of elections using SOS Form 260. ' ' :

Very recently, the Supreme Court of Ohio provided, in State ex rel. Myles v. Brunmer, that in the
absence of any evidence of fraud, unduly technleal interpretations that impede the public policy
favoring [ree, cornpetitive clections must bie avoided. Thus, boards of elections should keep in
mind the concerns raised in the immediately foregoing paragraph when matching signatores, |
Boards should ensure that thelr primary concern i3 achisving confidence in the identity of the
voter casting the provisional ballot rether than ensuring that every loop and line in a signature
precisely and exactly matehes the signature on file for the voter.

VIl OBSERVERS

RO, 3505383000 provides that observers, ag appointed pursuant to RO, 3508.21, may be
present at all times that the board is determining the eliglbility of provisional ballots to be
counted and counting those provisional ballots determined to be eligible.

- That statute burther provides that no person shall recidessly disclese the count or any portion of
the count of provisional ballots in such a maoner ag to jespardize the secrany of any individual
ballot. By its plain langnage, this prohibitdon applies both to election officials and observers, us

well as others.

you have any questions aheut this divestive or ife implementation please contact the electiona
attorney in this office assigned to assist your county board of elections,

Sincerely, :
: ﬂ—*ffm

Jennifer Brunnar




IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIC
EASTERN DIVISION

THE NORTHEAST OHIO COALITION

FOR THE HOMELESS, ef ai.,

Plaintiffs, CASE NO, C2-06-896 _

JUDGE ALGENON L. MARBLEY

¥, MAGISTRATE YUDGE TERENCE P. KEMP
JENNIFER BRUNNER,
in her official capacity as
Secretary of State of Ohis,

Befondant.

ORDER

This matter is before the Court on Plaintiffs’ Motion for a Preiiminaq? Tnjunction,
The Court h_as carefully considered the parﬁes’ subimissions in support of and opposing the
preliminary injunction, the oral arguments by counsel, evidence presented by the parties, and the
relévant_ statutory and case law, |

On October 24, ZOOS, this Court issued sn Order :adcﬁting the Secretary of State’s
Dirsctive 2008-101. The Court’s October 24, 2008 Oidcr, hc;Wevér, did not resolve the parties’
disputes regarding the effect 6 poll worker error-and the validity of addresses for persons

without permanerﬁ addresses. This Order is based upon the agreement of the Plaintiffs and the

Secretary of State and addresses these two issues,




Poll worker Error
'Cenm'stent Wiﬁt t'his- Coﬁvrtl’s‘ OctoBer 24, :2068 @rder an'd)I)irective 2{308-101, an

: éligible voter casting 4 provisional hallof should not be disenfranchised because of pol! worker

er10Y in processing a provisional ballot.

The expedited discovery takcm by Plaintiffs has revealed that some county boards
of elections do not currently count apmvisianél ballot if the poll worker, for nnknown reasons,
has not signed the provisional ballot. The faiture of 2 poll worker to sign a provisional ballot,
standing alone, does not constituie a _valid re2son to relect 2 provisional ballot,

In addition, no provisional ballot cast by an eligible elector should be rejected

because of a poll worker’s failure to comply with duties mandated by R.C. 3505.181, which

governs the procedure for casting a provisional baliot.

' Accap&ingly, the Secretary of State is hereby ORDERED fo instruct the Couaty
Boards of Election that provisional ballots may not be rejected for reasons that are attributable to

poll worker error, including a pell worker’s faflure to sign a provisional ballot envelope or failure

te comply with any duty mandated by R.C.3505.181.

Similaxly, some discovery in this case indicated that at least one county might
teject provisional ballofs if & person uses their actual residence location if that location is tiot a
building., Pursuant to Advisory 2@)08-25 and R.C. 3503.0Z(T}, if a person does not have a fixed

place of habitation, the shelter or other place where the person intends to return shall be deemed

his residence for purposes of voting.




Accordingly, the Secretary of State is hereby ORDERED to instruct the County
Boards of Elections that provisionaibaliots may not be rejected for failing to list a building

' address on the provisional ballotenvelope if the voter resides at a location that does not have an

 addiess.
IT IS SO ORDERED.
10 -3 T-300%
DATED




IN THE UNITED STATES ﬁISTMCT COURT
FOR THE SOQUTHERN DISTRICT OF CHIO

EASTERN DIVISION

'THE STATE OF OHIO ex rel. :

DANA SKAGGS, et al., ' i :

_ :+ CaseNo,
- Relator, ' : ' '

L ' . : Judge
' JENNIFER L. BRUNNER ;

SECRETARY OF THE STATE :

OF OHIO, ef al., :

-~ Respendent.
AFFIDAVIT OF RICHARD N, COGILIANESE
STATE OF OHIO

- COUNTY OF FRANKLIN §S:

Affiant, Richard N, ngiianeses having been first duly cantioned and sworn, does hereby
state as follows on thé basis of personal, firsthand knowledge:

1. I currently serve as Principal Assistant Aiiﬂrnéy (General at the Ohio Attorney
General’s Office and am appearing in this matter as counsel for Defendant Secretary of State
i ennifer L. Brunner,

2. This affidavit was prepared for filing with Defendant’s Notice of Removal to this
Court of the case originally captioned as The State of Ohio ex rel. Dana Skaggs et al. v. Jennifer
L. Brunner, Secretary of the Siate of Ohio, et al., Case No. 08-2206 in f‘he Supreme Court of
Ohio. |

3. i certiﬁz the attached materials as frue and accurate copy of the complete record

of proceedings before the Supteme Court of Ohio.



4. 1 certify that a time-stamped copy of Defendant’s Notice of Removal will be filed
with the Supreme Court of Ohic immediately following the filing of the Notice of Removal in
. the United States District Court for the Southern District of Ohio.

Further Affiant Sayeth Naughf.

Lo
, / Rj I, Cogliansse, Esq.

Sworn to before me and signed in my presence, a Notary Public in and for said State and

County, on this 13th day of November, 2008.
\ — pu—
o J\_Ba- 45/ CL..

. Notary Public

R, L

;&.\\;@& OASMEAN W, SIKORA, ATTORNEY ATLAW o

; =} L STe 70 :
g3 o oo gt
Rl 470 R, m"‘*

s

S



N THE SUPREME COURT OF OHI

STATE OF OHIO, ex rel.
DANA SKAGGS, ¢t al.,

s Ey e -

Relators,
Cwe i ussMe.
* JENNIFER L. BRUNNER : " ORIGINAL ACTION IN
- SECRETARY OF THE STATE OF - MANDAMUS
OHIO, &t al,, : '
Respﬁnd&nts.

COMPLAINT

John W. Zeiger (0010707

Marion H. Little, Jr. (0042679)
Christopher I, Hogan (0079829)
ZEIGER, TIGOES & LITTLE Lup -
3500 Huntington Center

41 South High Street

Columbus, Chio 43215

{614) 365-0900

(614) 365-7900

zeiger@litohio.com

COUNSEL FOR RELATORS
 DANA SKAGGS AND KYLE FANNIN

S ey L

FILED

NOV 13 2008

CLERK OF COURT
SUPREME COURT OF QHIO




IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex ral.
DANA SKAGGS -

© 676 Stewart Avenue - : : :
Columbus, Ohic 43206, ' : Case Na. _

sitid

KYLEFANNIN . " { ORIGINAL ACTIONIN
3076 St, John Ct., Apt. 6 : MANDAMUS: -
- Columbus, Ohio 43202, :

Relators,
V8.

JENNIFER L, BRUNNER \
. SECRETARY OF THE STATE CF

CHIO,

180 East Broad Street

Columbus, Ohio 43215,

and
THE BOARD OF ELECTIONS OF

FRANELIN COUNTY, OHIO
280 East Broad Street, Room 160

Columbus, Ohio 43215,
Respondents.
COMPLAINT
f.  This iy an criginal action in mandamus seeking to compel Jennifer L.

Brunner, Secretary of State of Ohio, and the Board of Elections of Franklin County, Ohio
fo meet their clear legal duty under Ohio statutes in determining the eligibility of
provisional ballots cast in the November 4, 2008 election, No federal law claims are

asserted; rather, Relators seek a writ requiring respondents to comply with the state law



statutory requirements of R.C, 3505.181,3505.182, 3505.183 and 3505.18 in determining -
the eligibility of such provisional ballots to be counted, Relators requite this Court’s

intetvention because Respondert Brunner has issued erroneous, after-the-clestion

. interpretations of these statutes, teversing and countermanding her’ own pre-glection

’dii*éc‘eioﬁs that the éi_s;?;utéd provisional baﬂaw are siot ieiig'iblﬁ to be gounted. Relators are

therefore entitled to a wril of mﬁndamus_ corrocting the misdirected instructions of ﬂie
Secretary of State regarding the cligibiiity of the contested provisional ‘halic‘}ts to be
counted. State ex rel. Colvin v. Brunner, 2008 - Ohio — 5041, §20 (2008). Moreover,
based on the arrénenug, aﬁﬁr-thevéiecﬁﬂn change in interpretation of the Secretary of
Stae, the members of the Respondent Board of Elections wili tie when they vote on
whether to count these challenged provisional ballots, R.C, 3501.11(X) provides that,
upon & ﬁe vote of the members of the Board of Elections, Respondent B'mﬁnar herself is

authorized o “summarily decide the guestion” and her “decision shall be final.” As such,

‘Redators lack an a&equaté remedy in the ordinary course of the law {o correot the

migdirected interpretation of the Secretary of State even though they have a clear legal
right to the relief they seek, A writ of mandamus should issue, Siate ex rel, Stokes v,

Brunner, 2008-Ohio-5097.(2008).



EUREQDE CTION

. 2. Thls Cem‘k has Jufisdwtmn of this ongmal ac’mc:an in mandamus pu‘rsua.nt {0
Article IV, Sectlpn 2 of the 'Cnnsmutmn of the State of Ohl‘o and Chapter 2731 of the
Ohio Revised Code, B | |

4, | Reiater Dana Skaggs :s & citizen of the State of Ohio and a Franklin
Cc;uzzty alector. Relator Skagzs vowcl in Eramkhn County, tho in tha chcmber 4, 2008
glection and brings this action to assure that his vote is not diluted as 2 result of the
misdirecied instructions of the Secretary of State to count provisional ballots that are not
ﬁwful or valid under Ohio law |

5. Relator Kyle Fannin is a citizen of the State of Ohio and a Frankiin
. County elector. Relator Fanmn requested an absentee ballot for the Novembér 4 election,
but he never received it. He therefore voied a provisional ballot in the November 4, 2008
election. Relator Pannin "bﬁgxgs this action fo assure that hig vote is not diluted as a result
of the misdirected instructions of the Secretary of State td count provisional ballots that
are 1ot lawill or valid under Ohio law.

8. Respondent Jennifer L. Brunner is the duly e!ected and acting Secretary of
étam of Ghip, ‘

.7,- Respondent Board of Elections of Franklin County, Ohio is-thc dﬁly
established and acting election authority for Frenklin County, Ohio pursuant to

R.C. 3501.06.



FACTUAL A;.. A "'I“N

'8_. The unofficial refurns of t‘hs Nevamber 4, 2008 eiec!,ion (the “Bleﬁﬁan”)-

.reﬂect that Rﬁpnblman Steve Stxvers leads Demacraz Mary Jo Kﬂroy by nearly 400 votes |

in tlle c‘Iectmn for the 15" Congwsmnal i)zsmct seat; I)emocrat Nauncy Garianci feads

R@pub fcan Jim M"Cﬂ'&gm by 743 votes in the 20° Honise E:‘aistﬁcf race; and, Demootat

Matian Harris is 40 votes ahead of Repubhcan Brad Lewxs in the 197 House District (the

“Undecided Rms”}, The outeoms of each of these three elections may be determained by
fhie pravisionai ballots the Franklin County Roard af Elections iz now reviewing for
eligibility to be counted, chh process, as of the date of this complaint, is not yet
campi_rﬁte. Affidavit of Matthew M. Damschroder §2 (“Affid. §_ ™. ”

9, Over 27,000 provisional ballots were cast in Franklin County in the
Election. A voter may cast a provisional ballot if the voter*s name does not appear in the
poli list; the voter fails to proﬁidc required identification at the polling place on the day of
the Tleotion; the voter previously. requested an absentec ballet; and for other r;easons
specified in R.C. 3505.181. Affid. § 3.

10. I & voter seeks to cast n provisional baliof, the voter is provided 3
Provisional Ballot Application prepared by the Board of Elections and a ballot, A true
and accurate original of the Provisional Ballot Application used by the Board of Blections
in the Election is attached to the Damschroder Affidavit as Bxhibit A. The Provisional

Baﬁat Application specifically requires that the voter fill in her name and signature on the B

provisional voter affirmation required by R.C. 3505,183(B), and fill in the verifying

identification information required by R.C. 3305.18 or, alternatively, sign the

identification verification affirmation required by R.C. 3505.18(A)(4). The Provisicnal



Ballot Application is printed on an envelope mt,t:s ‘which the voter inserts her gzzz‘ovisional
baﬂot, which the voter then seals fo assure thc secrecy of her vots, Affid, 74, -
| - The Board of- Elections, upen recezpt of the Provisiona! Ballot
Apphcamn, is maﬁdated 0 use the mfonnanen required tn be cﬁmpleted %y the voier on
tha Apphmtmn 1o determine the e.hgibﬁﬁy of the mter to cast & prcwzsmnai balie‘i ”‘i‘ie
voter-prwldeci mformatien is cross-checked: agﬁmst the information of the Bcard of
Elections, and of other county Boards of Ele:c,tmns,; to determine the eligibility of the
- provisionsl ballot voter. Affid. §5,

12, Upon completion of the review of a Provisional Ballot Application, if the
provisional ballot voier is determined by the Board of Elections to he eligible to vote, the _ '
- envelope on which the Provisional Ballot Application is printed is opensd and the ballot
is removed. To assure the secrecy of the provisional voter's ballot choices, the

Provisional Ballot Application envelope is then separated from the ballot it contains and
the ballot is then commingted with all other provisional ballots cast in the Election. Asa
consequence, once the Provisional Baliot Applipation envelope is opened, it is impossible
to determine the votes of any particular provisional voter, rendsring impossible any after-
the-fact adjudication of the apprdpriatgness of the Board of Blections’ determination as to
the eligibility of any particular provisional voter. Thus, disputes regarding the eligibility
of Provisional Ballot Applications must be resolved before the Provisional Ballot
~ Applications are opened and the enclosed baﬁots are separated from their Application

envelopes. Affid, {6,
13, R.C. 3505.183(D) provides that all provisional ballots must be counted

simulianeously:



Ng provisional ballots shall be counted in a particular cotnty until
the bourd determines the eligibility to be counted of all prwmmnai
ballots cast in that county under divigion (B} of this section for that
slection.
Thus, the Board of Elecuons cannot Qpen and count any provisional ba!lot uiitil the
-e}xglbﬂity of ¢ach and every Provisional Ba!lot Ag}phcaﬁon has been- revzewed anid
resolved, Affid, §7. | |
14,  Initial processing éuggsm‘s that the majority of the Provisional Ballo
Applications 3ubm§t§md in ?raﬁklin County on November 4, 2(}(}8 were submitted by
voters who are eligible under Ohio statutes. As such, their Appliéations will be opened
and their ballots will be counted if this initial pﬁccséing is oonfitmed by formal action of
the Board of Elections, Initial processing also suggests that a number of the Provisional
Ballo{ Applications submitted iﬁ Frankiin County on November 4, 2008 arc fatally
flawed because the voter who‘ tendered the provisional ballot is either not propesly
régistercd to vote or voted in an incowrect precinet. If this initlal provessing is confirmed
by formal action of the Baaiﬁ of Elections, these Applications will not be opened or
coﬁnﬁed. Affid, 9 8.
15, While the determination of eligibility of a high percentage of provisional
ballot.voters is clear, dispute has arisen regarding the eligibility under Ohio statutes of
~ two separate categories of provisional ballots, The first involves Provisional Ballot
Applications on which the provisional ballot voter failed to write in both her name and
her signature on the required affirmation, The Provisional Ballot Application, & copy of
- which is éitached to the Damschroder Affidevit as Exlﬁbit A, clearly states that the -

pro;-;isicmal voter is required to provide both her name and her signatur The form

highlights this requirement in _capitai letters, underscored, and in bold type: the



pravisional' ballot voter is & jrected to “QLEARJ “RINT *EA; E-’P"E mwn\” and

provide th»s “VOTER’S SIGNATURE— C;.; D)

s Nenaths!ess, apprcxzmateiy 3

LQUIRE

'4% of the Prowsmnai Ballut Apphcatwﬂs submitted in Fratﬁdm County lack either the.

nAme or sxgna?ture or both that ig spaclﬁcaﬁy reqmmd ny the Apphcaum Afﬁd ﬁﬁI 9:1 f}

16, RLC 35@5 233 spamﬁcally pr:mdess %%saf bafh the “ma and sigﬁamre” of

a prowsxozaal voter must be maludcd in the written affirmation submitted by the electoz‘

“in order for the provisional bal}et 1o be eligible to be c{;unted." The wording of R.C.
3505.183(B)(1)(a) could not clearer:

. the following information shall be included in the written
affirmation {on the Provisional Hallot Application] in order for the
provisional ballot to be eligible to be counted:

(si} The individual’s name and signature;

L% . N *

[Emphasis added.]

R.C. 3505.183(B)(2) makes clesr that the information specified in this provision is

“required to be included in an affirmation under (B)(1) of this seetion. .. .” [Emphasis
added.] |

17. On March 31, 2008, Brian Shinn; Assistant General Counsel, Secretary of
State of Ohio, responded t0 & series of questions fom the Board of Elections regarding
procedures for counting provisional ballots. In response 1o a guestion regarding a voter’s
failure to fill in both her name and signature on her provisional ballot affirmation, Mr,
Shinn, as Assistant General Counsel for the Secretary of State, followed the language of

R.C. 3505.183 aud directed that an affirmation in 2 provisional ballot application that



failed to include both the voter’s name and signature was invalid ander Ohio law and was
not eligible to be counted, Mr, Shinn'wrote in his-e-mail of March 31, "“f)"'
5) Voter did not print hlS or her neme on column 1 but
 signed the provisional ballos. sffirmation staternent.
The ballot canniot be counted unless the vatel’s name
‘eppears  somewhere : on - the. provisional - ballot .
affrmation envelope writfer by the voter of a poll
worker. Name AND signature dre required by R.C,
3505.183(B)(1){a) as stated above,
{Emphasisin original.]’
AMd. g 1L |
18, Mr, Shinn’s March 31, 2008 direction that a voter’s failure to provide both
her “Name AND signature” in her provigional ballot affirmation invalidated the
provisional ballot was consistent with both the express language of the statute as well us
the Secretary of State's pre-election interpretation of R.C. 3505.183(B)(1)@). In
Directive 2008-101 {*SOS Directive 2008-101"), the Secretary of State instructed that the
failure of a provisional ballot voter to provide l_:p_ti; her name and her signature on the
provisional batlot afﬁrmétion rendered it invalid under law and precluded a Boérd of
Flection from treating the provisional ballot as eligible to be counted. Rather, the
Secretary of State held that a provisional ballot with such an incomplete affirmation
“shall neither {be] openfed] nox count{ed}”:
'If ANY of the following apply, board staff responsible for
processing provisional ballots shall recommend to the board that &

provigionz! ballot not be counted, and a board of elections shall
neither open nor count the provisional ballot:

% * *

¢y The individual did not provide the following:



(1) His or her name and signature as the person
* . who cast the provisional ballot;

- '{Baald- émphaﬁjéi's in migi'nai; .
. bold talics emphasis added.]

SOS Dircoiive 2008-101 is aftachéd as Bxhibit € to the Damschroder Affidavit and rmay

ionsidirectives20080E008.

be acbessed at hitoiAwww.

101, pdf,

19, The ?rose@ting:&ttomey’s Office of Frénkiin County, Ohio hag likewise
advised the Board of Rlections that R.C. 3565 A83(B)Y(1)(e) requires that the provisional
voter must provide poth her name and her signature on the provisional ballol affirmation
staternent for the ballot to be eligible to i;e opened and counted, Affid. §13.

20.  The Board of Elections was’ prepar&d.' to follow the pre-Election
instructions of the Secretary of State and disquéiify as fataliﬁ flawed all provisional
ballots that did not comply with Mr, Shinn’s instroction that “Name AND signaiw‘& are
© required by R.C. 3505,183(B)1)(a). ...” However, on Monday, Névember 10, afler the
Board of Elections had released its initial tallies showing that Democrat Mary Jo Kilroy
traiie& Republican Steve Stivers by nearly 4{)(.). vétes for the 15““ Congressional District
éeat, Bob DeRose, # lawyer for the Kilroy Committes, sent sn e-mail to the Board of -
Elections challenging the ‘dminaiian of the Secretary of Siate that R.C
3505.181(B)(1)(a) requires that the affirmation in the Provisional Baliot Application, to
be eligible to be counted, must contain both the name god the sighature {;f the provisional

ballot voter. Mr, DeRose went 5o far as to assert that a provisional ballot must be



- voter, Afﬁd ‘WM—‘{S

S 21} Mz, DeRosé sent electronic poiﬁs of his &-mail.of Nevamber 10, 2008%0: 0.0
a numbar of people, incluﬁmg Mz, Shinn, Ass:st&ﬁt Geﬁaral Counsei Ghic 3531‘&:%&1:5? csf e e
State. Mr, DeRose's e-ma,ﬂ was sent at 10:29 a:m. AL 604 p.m. the samme. day, Mx. S};urm Ve
responded, reversing his ;mor msh‘uctmn of Mam_h 31, 2008 that both:the “Name AND

sighature are réquired by R.C. 3505.183(B)(1)(=).:..”  Rather, in response-to the"

DeRose request, Mr. Shinn directed that-the Board of Blections deem eligible those

Provisional Ballot Applications that do not contain “the voter’s name anywhere ot the

provisional ballot envelope™ as long as “your board can determine from the-information .
provided by checking addresses and the digitized signature in Your VR database that the =~ -

- person is registered {o vote, voted in the correct precinet and thet the person-was not -

requited fo provide additional information/id within 10 days. ...” M. Shinn went so far

4t

 counted even if it lar,,:ks both the pxmtsﬁ name ﬂnd the’ sigzzaiam sf the provisionalballotn. e whid

as to indicate that if a voter’s signature js found anywhere on the provisional-ballot -

envelope, “but not necessarily in the correct placefs]* (e it is not set forth: as the

provisional ballot voter’s execution of the written affitmation expressly requited by R.C.

3505.181(B)(2)), then “the provisional ballot can be counted.” Affid, § 16, Secretary of

State Brunner concurred with Mr. Shinn's afterthe-election change 'in interpretation of

the provisions of R.C. 3505.183(B)(1)a), and adopted it as. Her own,-on Wednesday; - -

November 12, 2008, Affid. §17.

22.  Asaresult of the Secretary of State’s reversal of the instruction that bothyr * o 20
the “Name AND signature are required by R.C. 3505.183(B)(1)a)., .. ," ihe memberd ol T

the Board of Elections will tic when they vote on whether it should rejéct and not Goutits: = i & oo

10




Provisional Ballot Applications that fail m'&inélude' both the. voter's “Name AND
siguature” on'the affirmation as required by R.C. 3505.183(B)(1(a). Affid. §18.
23._ The tie vote.by thie“‘memijers bf the Board of Eléétiansr will result in the

Seumtary of State dete:rrnmiﬁg the ehgabihty of the Provisional Baiiot Appizeaans that

. do not bear beiiz ﬁae “Nage ANE} gigm%ura” of the voter on the required affi rﬁi&hi’:‘l.

Gwen the number of such disputed prcmswnal ballots, the defershination of the ehglbliitf
of these Applwatmns could prove decisive in one or more of the three Undecided Raoas :
- Affd. §18.

24, When members of the Board of Elections vote on the eligibility of the
Applications that fail to set forth both the “Name AND signat_ure” of the voter, the Board
will also confront a decision as to the eligibility. of a second. category of Provigional
Ballot Applications that are facially deficient under Ohio statute,

25.  RC. 3505.181 requites that a provisional voter provids specific
identification verification af the poll or, alternatively, at the Board of Elections within ten .
(10) days afler the Blection. R.C, 3505.18 sets forth the items of identification that are
acceptabie, Thesg include such simple measures as the voter writing in her Ohio driver’s
license number or the last four digits of her social security number on the Provisional
Ballot Application. See “Step 2: Voter Identification™ as set forth on the Franklin County
Provisional Ballot. Application that jg attached to the Damschroder Affidavit as
Exhibit A, These statutorily imposed identification verification requitements are
necessary to assure that the person who tenders the Provisional Ballot Apé:iieaﬁcmis, in

. fact, the person named on the Provisional Ballot Application. Affid. §§21.22,

1]



26. . Nonetheless, iu-‘ammximatdy 10’% of the ProViaional"Bauot Applications

\mder feview in Frankhn Cc;utzty? the provxsianai voters faned to pmvuic the requmci

' 7_ Voter Identlﬁcahcn mfomtmn oty a,ltematwely, compiate the ’Identifiaatlon Affirmtion

,sectm“ﬁls of tha ?’mwsmnal Ballot Appl;caimn (“Step 2"} even theugh the Appiie,atim '

clearly staieg, “To bs @@miazsmd hy t&w Vﬁ‘i&? » Afﬁd. 921, Having Faﬁi@d i pmwde the
pmviswnal votsr idenuﬁcanon venﬁcatmﬂ mfomuon required by R.C. 3505 181, these
Provisional Eallot Apphcaﬁons are f_ac:;aiiy dc’:ﬁcwnt, invalid under law, anct are: not
cligible to be counted. |

27, The members of the Board of Elections will tie when they vote on whether
to treat the Provisiona! Ballol Applications that ‘fgﬂ to provide the voter identification
Wriﬁaation. infonnation ar affirmation required by R.C. 3505.181 as fatally flawed and
therefore ineligible to be counted. The Secretary of State will break the tie vote on this
issu.e, on information and belief end based on her after-the-election relexation and
liberalization of the otherwise nmndatbxy requirements of Ohio’s voting statutes, by
ruling that the Applicatiuné on which the voter failed to provide the voter identification
verification information or affirmation required &y R.C. 3505.181 are nonetheless valid
and eligible to be counied.
| 28.  There will not be time for judicial review after the Secretary of State

makes her decision if the Provisional Ballot Applications ebe opened on or before

“November 19 as currently scheduled, Once a Provisional Ballot Application is opened

and -the ballot it contains is separated from the Application, it will be impossible to

determine whether the ballot was eligible to be counted wnder Ohio statutes or not, Affid:

§24. Simply stated, once the provisional ballots are opened, it will be impossible to

12



correct the stror If this Court were subsequently to decide that the votes associated with

‘these facially deficient Applications are in fact ineligiblé to be counted.

CAUSE OF ACTION

Yy

29, '7 'Rél-ators iﬁéﬁi;-f}ﬂi’étje. byrefarenw éﬂ,&éf@pﬁé {2868 if réﬁniﬁ;ﬁ herein,
30, The Relators have a clear egal right 16 requir thet the Secrotaty of State
* comply with Ohio law, . | | o :

31.  Respondents have a clear legal duty tﬂ‘a_s:t consistent with Ohio’s election
statuies in administering the Noverriber 4, 2008 election’ and in detenniéing whether the
provisional ballots cast on Noveritber 4 comply with 5%0 law and are eligible to be
counted. N

32, The Secretary of State’s interpretation of R.C. 3505183@)(1) (&) as
allowing a provisional baﬂot to be eligible to be counted even if it does not include both
the “individual’s name and signature” in the statutorily required affirmation is erroneous
and contrary to the express requirements of O'hi_o law,

33, Similarly, the Secretary of State’s interprotation of R.C., 3505181 as
pmi;ﬁng a provigional ballot fo be eligible o be counted even though the provisional
voter fails to provide the required idenﬁﬁcatim_ verification Information mandated in
R.C, 3505.18 i erroneous and contrary to the express requirements of Chio law.

34, Ohio's election laws specifically impose the duty of correctly completing
the statutorily mandated provisional voter affirmation and the statutorily required
>ident.iﬁcati0n verification information on the provisional voter, The statutes do not
tmpose & duty upon,Ohio’s poll workers to complete these items on behalf of provisional

© yoters or fo check that provisional voiers have filled out their Provisional Ballot

13



Appiicatinn corfecti& or c;anipileie!y Under tho’s Eiaeﬁon stétutés, the duty o cﬂmplc’ce
~ these zwms of mmrmaumn filly and eorresmy rests on the provzsmnai vmer, and onzy the
:.primswnal voter.

35f Inasmucn as the Sm;rata:y of State wﬁi tmpose har SITonsuNs
m*é@g'pmtatwns af these statutorily mardamd x@quirammts .',md masmuz:h as the B@ard of |
Elections will follow the EITONeoUs mterpratanqns of the Seeratazy.of State on these two
 issues or, aitemazﬁle;iy,, the Secretary of State will impose her etroneous i'jltal;pi‘etatiaﬁé
pursuant to her authority wnder R, C; 35011 1{X) to break ties among the members of the
Board of Electlons, Raiaiéfs lack an adequaie remedy in the ordinary course of {he law to
protect their righté ag electors and prevent an jllegal diminution of thelr votes.
| ANCILLARY RELIEF REQUESTED

36.  Relators incorpotate by reference paragraphs 1-35 as if rewritten herein.

37 Urxieés res‘ct&ine@ or enjoined by an ancillary temporary restraining order
or other injuncfion. the Respondents will erroneogsiy and illegally determine that the
‘co'm:ested provisional ballots are eligible to be cnuﬁtcd s the Secretary of Staie has
directed: theejf will open each of the contested va_isioﬁal Ballot Application anve:io;és
and separate the ballot contained therein from its Application; and they will commingle
the contested pr.ovisional ballots with those that do not have these infirmities and are
therefore legally eligible to be counted. In doing so, Respondents will make it impossible
to defermine which votes are eligible to be counted under Ohio law and which are net.
Affid. §24.

38, This Court must enter.an ancillary injunction to protect its jurisdiction to

adjudicate the Relator’s request for relief, Without ancillary injunctive reljef pending this

14



Cotrt’s merit review of Relator's claims, Relators will be deried their rights as citizens

and eiectors of Ohw end will be :r:eparably mjmeti

i

Rﬁlaturs 1ack an aciequate remedy at law and requure ancﬂlgry hx;unc‘uve

rehef‘ peﬁdmg admdwatmn trf the merit& a}f the;r cimms.

Relators therefore pray that the Court:

A,

Tesue & writ of mandamus compelling R;espondent Secretary of State to
correct her erroncous Interprefation of R.C. 3585,133{3){1)(&} aﬁd
compelling her to advise the county Board of Elections that any
provisional ballot must include both the voter’s same and signature in the

statutorily required affirmation and if it does not, it is not eligible to be

-counted.
Issue & writ of mandamus compelling Respondent Seoretary of State to -

' correct her erroneous interpreiaticn of R.C, 3505.181 and compelling her

to advise the couniy Boards of Election that any provisional voter must
provide the identification verification information mandated by R.C.
3505.181 on the Provisional Ballot Application or, alternatively, complete
the identification affirimation provided-in R.C. 3505.18(A)(4), and if the
voter fails 1o do so, her provisional ballet is not eligible to be counted.

Issue & writ of ﬁandamus compelling Regpondents fo reject any
Provisional Ballot Applications as not eligible té be counted if the
Application does not include both the name and signa‘i;ul.fe of the voter on

the provisional voter affirmation requived by R.C. 3505,183¢(B)(1)(a)

15
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" and/or the voter fails to pmﬁ:ie on the Application the identification

verification information requited by R.C. 3505.18 or, alternatively, fails to

complete the identification affirmation provided in R.C. 3505.18(A)(4),

Tssue 2 teporary fes;tréining' order ot other interim ancillary injanctive

.;eiaa; enjaming and r@stragsmg tha 3{;&?&:& of Eleeti&;is fromn- npemﬁg am}

cemmmghng any prowsmnal balims until ﬂus Court van. aci;udmate the
Relators’ request for a wrrt of mandamus |

Issue such further and other’ reiief a5 the Court deems spproprisie.

/"’Mf/ %&!ﬁ} Ohnigyhor b

Jobh W, Zexger (001070//?1)

Marion H. Little, Jr. {(0042679)

Christopher J. Hogan (0079829).

ZEIGER, TIGGES & LITTLE LLp
- 3500 Huntington Center

41 South High Sivest

Columbus, Ohlo 43215

{614) 365-9900

(614) 365-7900

zelger@litohio.com

* Counsel for Relators
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel,

" DANA S$KAGGS, etal, :
' | ‘Relators, ' . |
vs. o | - Q#&’Né; - '
JENNIFER L BRUNNER . ORIGINAL ACTION IN
' SECRETARY OF THESTATEOF = :  MANDAMUS -
OHIO, ¢t al., :
Respondenis, | '
AFFIDAVIT OF MATTHEW M, DAMSCHRODER
STATE OF OHIO : )
COUNTY OF FRANKLIN % >

1, Matthew M, Damschxo&er, bein'g duly aéutiamd and sworn, state from personal
knowledge: | |

1. I am Deputy Direcior of the Board of Electiéns of Franklin County, Ohio
{"Board of Ejections™), having held the position s}ﬂcc Maréh 2008, Proviously, 1 served
" as Director of the Board of Elections continuously fr;xm_r June 2003 until my appointment
as Deputy Director in March 2008, Asei)irecwr or Deputy D‘ireetm‘ of the Board of
Elections, I have been involved in sixtee;p elecﬁc;ns, cach of which involved issues of
provisional ballot eligibility,

2. The unofficial returns of the November 4, 2008 election (the “Blection™)
refieet that Republican Steve Stivars. leads Democrat Mary Jo Kilroy by xxeﬁrﬁy 400 votes
in the election f&r the, 15,‘“ Congressional District seat; Democzat Nancy Garland leads

Republican Jim MoGregor by 783 votes in the 20" House District tace; and, Democrat



Matian Harris is 40 votes a_hea.d,of Republiéap Brad Lewis i the 19% House Di strict {the

| *Undecided Races™). The outcome of'ea.@h' ofthese throe clecﬁops may be delermined by
| tiﬁ"e: provisions! ballots the -anrd' v,a.f Electicﬁé‘is- HOW rawiiew_iné for eligibiii_ty _I&j;it- whici

* avenotyetbeencomted . o j | L .

3 Over ‘iz'?;,ﬁqacpr'ci?k.i;iénalﬁ.s@ms wm “cast ] Frankim fcoﬁntsr in | tlw )

Elestiok, A voles may cast a provisional balict 1f the 'vszarfs name doss not a;p-m e
| pell list; the *Qotef fails'to provlide raquired' identification af the pol;iin‘é place on the 'déy of

“the Eleéﬁoh’; the voter previously requestgd an absentee ballot; snd for afhé: Ieasons
specified in R.C. 3505,181,

4, If & voter seeks fo cast 4 provisional ballot, the voter is provided a
Provisional Ballot Application prepared by the Board of Elections and & ballot. A true
and accurate .o;-*i,giﬁal of the Provisional ﬁaﬂet Application used by the Board of Elections
in the E!ecti;m is attached as Exhibit A, The Provisionéi Ballot Application speciﬁcaﬁy |
requires that the voter prﬁvide her name; signature, .and verifying ‘identification
information or, alternatively; reguires her 10.sign the i&enﬁﬁoaﬁmi verification
affirmation required by R.C. 3505.18(A¥4). The ?rovisit}nal Ballot Application is
priiﬁeci oL &N e:nve‘iaf;e into which the voter inserts her provisional ballot, which is then

| sealed by the voter.

5. The Board of Elections, upon récf;ip§: of the Frovisional Ballot
Application, is mandated to use the infomaﬁon mui;ed of the voter on the Application
to determine the eligibility of the voter to cast a pr('wisional ballot, ’ The voter-provided

information is cross-checked against the information of the Board of Elections, and of



~ other county Boards of Flections, to determine the eligibility of the provisional ballot

: Vﬁiﬂi‘t

6 Upon completion of the review _6? a Provisional Ballot Applic;aﬁén, if the’

~ provisional ballot \}.0161_7- is determined by the Bo&'rﬁ of Eiectwm to be eligible to vote, the

e@ﬂl&p;@ on ‘w‘i_ﬂch- the ?ﬁavi_si'oz_mi E?;llot ﬂppiigé,tion ie printed i.é: 6pénmi and the ballot.

is femoved, To assure the secrety of the provisional voter's ballot choices, - the

- Provisional Ballot Applisation envelope is ﬂiﬁn seﬁ?ra‘miec% from the ballot it containg and

the ballot is then commingled with all other provisional ballots cast in the Blection. As s
consequence, once the Provisional Bailot Application envelope is opened, # 15 impossible

fo determine the votes of any particulay provisional voter, making an afier-the-fact

- gssessment of the sppropriateness of the Board of Elections’ determination as to the

eligibility of any particular provisional ballot voter impossible. Thus, disputes regarding’
the eligibility of Provisional Bailot Applications must be resolved befors the Provisional
Ballot Applications are opened and the enclosed ballois are separated from the
Agpplicstion envelopes.
7. R.C. 3505.183(D) provides that all provisional ballots must -be couted

simultaneonsly:

No provisional ballots shall be counted in a particular county watil

the board determines the eligibility to be counted of all provisionsl

ballots cast in that county under divislon (B) of this section for that

election.
Thus, the Board of Elections cannot open and count any proﬂSionai ballot until the

elipgibility of each and every Provisional Ballot Ai)piicatian has been reviewed and |

resolved.



8  lnitlsl processing suggests that the mejority of the Provisional Ballot
Applications h:av‘e ‘been 'saiémiéted -by;vdf'.ér:s who are eligible under Ohio statutes. As
. such, their Applmaiwns w1il be opaned and their ballots will be counted if this initial
;pmcessmg is waﬁnned by the Board of Electmns. mtial proce:ssmg also suggests that a
nmnbar of thc vazsmnal Ballot Applicaj;ons are fatally flawed because ﬁm *vm;er who
tendered the provisional ballot 18 either mt ;sm;z_arly registered. to vote or voted in an
| u correct ?mciact. If this initial gﬁmcessi:;g is cénfmned by the Ebard of Biections, ihege
Appiicaﬁans will not be opened or céunted; |

9. " While the determination of eligibility of a high percentage of provisional

ballot voters is clear, digpuie has arisen regarding the eligibility under Ohio statutes of
 two separate categoties of provistonal ballots.
10. The first involves Provisional Ballot Applications on which fthe
~ provisional baiiéz voter failed fo provide both her name and her signatote. The
Provisional Ballot Application, aftached as Exhibit A, clearly -indicatg:s that the
provisional voter is reguired to provide both her name and her signatore, The form
. highlights this requirement in capital letters, underscored, and in boid type:  the
ipfovisionai baliot voter is directed to “CLEARLY PRINT NAME-(REQUIREYY f’ and
provide the “VOTER'S SIGNATURELREQUIRED).” Nonetheless, approximately 3-
4% of the Provisional Ballot Appﬁcaﬁoné-l&;ck either the name or signature or both that is
épeciﬁcaliy required by the Application, |

1. OnMarch 31, 21}0_8; Brien Shii;n, Assistant Qeneral Counsel, Secretary of
State of Ohio, responded to a series of questions from the Board of Elections regarding

provedures for counting provisional ballots. In response to a question regarding a voter’s



-~ failure 10 prc:‘vide both her name and ,signaﬁﬁe oh & provision'ai ballot application, Mr,

' Shmn, as A&Eiﬁt&[ﬁ’i General Cgatmsel fﬁi‘ the Swza:my of State, gave the following

]

’ mstm ction:

5) Vote.r dld nnt prtnt hls or her 1‘13111&*r on eolumn 1 but
.- signed the provisionsl ballot affirmution statement,
The bailm: canhol bie muﬁted unless the voter's name
dppemrs  somiewhere on e proﬁsieaai !aai}@t’
affirmation envelope written by the voter or & poll
© worker. Name AND signamre ave required: by R.C.-
- 3505.123(B)(1(a) a8 state& above,

[Emphasis in original.]

A copy of Mr. Shinn's e-mail of March 31, 2008, which was sent directly to me by M,

[#2;

hing, is attached 23 BExhibit B,
12 Mr Shinn’s March 31,. 2608 instraction that & voter's failure to provide '
| bmth her “Name AND signature™ was mnsis"stﬁm with the Secretary of Gtate’ s_pre—EEectmn
.reading of R. C 35085. 183(8)(1)(5,) which s%aies in pm‘tmant part:
. the fniinwmg mfgrmatzon shall be included in the written
afﬁrrnaﬁnn in order for the provisional ballot 1o be eligible 1o be
counted: .
®) 'fhe individual’s nmﬁé anci signatmé;'
In Diréctive 2808»181 {*808 Ditective 2008-101"}, the. Secretary of State instructed that
~ the failure bf a provisional ballot vater 1o provide both her name and her signature on the
| Provisiona! Ballot Applisstion precluded & Board of Election from treating the
pmiisiuna! ballot as cligiblé and required that the Provisional Ballot App}iaatiazi “ghall
neither {be] openfed] nor count{ed]™:
If ANY of lf!w following apply, board staff responsible for
processing provisionel ballots shall recommend to the board that a

provisional ballet mot be counted, and a board of elections shall
neither 0pen nor eownt the provisional ballot:



# s #
. ¢ The mdivadual did ﬁot prﬁvzde the fouowing

(1) His or her Hame amf sigfmmre as the person
who cast the prowsmnal ballct,

[Baid emphas:s in origmal a
bold italme emphasis added.]

S0OS Directive 2008- 101 is attached a8 Exh;bn‘, C and may be accessed at

13,  Consistent with the direction of the Seare;ary of State in 808 Directive
2008-101 and Mr. Shint's e-mail instruction of March 31, 2008, the Prosecuting
Attorney of Franklin County, Ohio has advised the Board of Elections that Obio statutes
ﬁquhe that the provisional ballot vater must provide both her name and her signature to
be eligible o iaavc her Provisional Ballot Application npenedt' end her ballot counted. A
frue and accurste copy of the comrespondence of the Prosecwiing Attorney of Franklin
County, Ohic is attached as partof ﬂw e-mail chain attached as Bxhibit D,

‘14, ‘The Boafd of Blections wes prepared to follow the pre-Election

instructions of the Secretary of State and disqualify as fatally flawed all provisional

- ballots that did not comply with Mz, Shinn’s conclusion that “Name AND signature are

required by R.C. 3505.183(B)(1)(&). .. .»
15.  However, oh Monday, November 10, after the Board of Elections had

released its initial tallics showing that Democrat Mary Jo Kilroy trailed Republican Steve

Stivers by nearly 400 votss for the 15" Congressional District soat, Bob DeRose, g

lawyer for the Kilroy Commitfee, challenged the determination of the Secretary of State



that R.C. 3505.181(BX1)(z) requites that the Provisional Ballot Application, to be

sligible fo be counted, must contain both the name and the ,signaiure of the pmvisiqtiéi

- ballot voter. Mr, DeRose went so far es to asseft that a provisional ballot must be

cauﬁi:e& even fif_li't_ lacks bo‘th'ihel privted name m&m s%ghatgfe f;%fst!ia provigional bellot
x%ﬁ:tis’t. Mr, DeRose’s e-mail of 10:29 amm,, Nﬁ\f&%ﬁr 10, 2008, addressed t0 the Boardof
E‘i-iscﬁ}éns' is éﬁached:gs pa.i‘f of the e-mail chain aitached as Exhiﬁit D, o

| 16. Mr. DeRose sent ei%stsqaig copies of his e-mail of November 10, 2008 to
a .number of people, including Mr Shinn, Assistant General éounsel, Ohkio Secretary of
State. M. DeRose’s e-mail was s.mi af 10:29 am, At 6:04 p.m. the same day, Mr. Shing
responded, reversing his prior instryction ef March 51, 2008 that both the “Name AND
signature are required by R.C. .3505,183(]3)(1)(&) ...." Rather, in response to the
DeRose request, Mr. Shinn directed thet the Board of Elections deem eligible thoss
Provisional Ballot Applications that do not contain “the voter’s name anywhere on the
provisional ballot envelope™ as long as “vour board can determine from the information
provided by checking addresses and the digitized signature in your VR database that the
petson is registered to vote, voted in the comrect precinet and that the person was not
required to provide additional information/id within 10 days. .. .” M, Shinn went so far
as to indicate that if a voter’s signature is found on the provisional baflot envelope, “but
not necessdzily in the correct place[s]” (i.e.; it is not set forth as the provisional ballot
yoler's execution of the writien affirmation expressly required by R.C. 3505.181(B)(2)),
then “the provisional ballot can be counted.” A true and accurate copy of Mr. Shinn's e-
mail of Monday evening, November 10, 2008 is attached as part of the e-mafl chain

attached as Exhibit I,
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17, | Gn Wednesday, November iz 2008 at 6:19 p, 1, M. qi&mcﬁnﬁm&d

' ihat Sacratary of Staie Brunner c&ﬁcurfed with, anci ha& ﬁé@;}i‘ﬁd his November 10

- | direetxons 10 cuunt prowsmnal ballots on which the afﬁrmatmn daes not be’ar both the
- -nama a.mi the: slgnatute of the pmwéwnal Vofﬁ‘f A true and accura,te mpy of M. Shinn 8
" ‘Novembar 12 e~m&il is attachad a8 geart uf the e-maﬂ chgin attashad 8s Exhzbﬂ I} |

| 18. A& & result of Mr, Shin's seversal of the instruction that both the “Newe

| A’ND sigriature are “eqmresﬁ by R, _3$ E‘.A,ESB(B}(E)(&} ool itternal discussions

indicate the Board of Elections w_ﬂl tie in its vote on whether it should reject as ineligible

Pfovisionai Ballot Applications that do not bear both the voter’s “Name AND signature”

as required by R.C. w.”u{ HINa) _

19. In ‘the‘ case of a tie vote by the, members of the Board of Blectioﬁs, the
Secretary of State determines the eligibiiity of the Provisional Bailot Applications that do
not bear both the “Name AND signelure” of the voter. R.C. 3501.11(X). The Secretary
of State has already prejudged the issue, indicating thet she will direct that ?mﬁsiom}
Ballot Applications that do not bear both the “Name PI\;‘D signature” of the voter muﬁt
nonetheless be determined to be eligible to be counted. Given the number of such
disputed provisional ballots, the determination of the eligibility of these Applications
could prove decisive in one ormore of the three Undecided Races.

20.  When the Board of Elections votes on the eligibility of the Applications
that fail to set forth both the “Name AND signature™ of the voter, the Board will also
confront & decision as to the eligibility of a second category of Provisional Ballot

Applications that are facially deﬁciént under Ghio statute,



h 21, R.C. 3505181 requirw that a provisional voter provide required

_xdenﬁﬁcaﬁon verification at %:‘16 pali ' aitérﬁaﬁérely, at the Baard'of Elgctions within ten

(10) days aﬁzr the Eiec«tinn. The requxred venﬁcation mandated in R.C. 3505.18 includes

 such sxmple measuxes as wmmg m the voter’s Glue driver s ha&nss number of the last
E feur dlglts of tne mdmdual's samal ﬁeaumy numbe:r ofi the Pfcvisianal Baﬂot

: Apphcation See Step 2 Vsﬁar Idenhﬁcatmn of Exhlblt A attached

o 22. - The féeﬁﬂﬁeaﬂm v@?zfi aiic}n requimmente of RC. 3505. 18‘5 ate
necessary to assure that the person who tcnders the Provxsaonai Bailot Applwatmr& is, in
fact, the person identified on the Provisional Ballot Application.

?..3. Nonethelese, in approximately 18% of the Provisional ELIIO t Apnlications
under review, the provisional voters failed to complete the Voter Identification or the
Icien%mcanan Affirmation sec.tmﬁs of. %,m» Provisional Ballot Application (“Step 2"} even
though the Application c_iearly states, “Te be ccmpletsd by the Vo;erf‘ As a result, thege
voters have failed to- provide the statutorily required Ideotifioation Verification

24,  Internal discussions indicate the Board of Elections will tie when it voies
on whether to treat the Provisional Ballot Applications that fail to provide the voter

identification verification information or affirmation required by R.C. 3505.181 as fatally

flawed and therefore ineligible to be counted or, alternatively, to treat such Provisional

" - Ballot Applications as eligible to be counted. Again, the Sectretary of State will break the

tie vote on this issue, but there will niot be time for judicial review after the Secretary of
State makes her decision if the Provisional Ballot Applications. are opened on or before

November 19 as cutrently scheduled. Once the Provisional Ballot Applications are



epﬁlned and the ballot is saga.rated from the App”cahau it will be impossible to
date-zmme w%nch ballots wu:re eehgibie under Ohio statute arsd whloh were not, . Szmpiv
| stated once the ;n'owsmnal bailets are opened 1t will. bc 1mpésstble to correct the ertot if
this- Court were subsequcntly 5% d@mde ﬁiat the voies’ assnmaxed wzih ihesa facialiy'
, é@ﬁm@n- Agplications ars in fam: meazgﬁﬂe i be ccmﬂ%eéi

Further Affiant sayath naught

Wistihew M. Damschroder

o

Swom to before mé and subscribed in my presence this 13" day of Novembes,

2008, ' -
Tonae L Thevpos.
Notary Public -~ |
TERRI L. THOMPSON
‘Notary Pubiic, Stats of Ghio
My commiselon expirey 08724/2000
85000018015

10
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?rom‘ Shinn, Brian [malkto: bshinn@@cs.state‘uh us]
Sent: Monday, Merch 31, 2008 1:00 PM
. Tos Damschroder, Metihew M.; Plooininn), Patrick 3,
. Gz White, Denhnls L W@dekind Michgel; Thomsen, Katherine
|- Siipjek: RE: Provisionals
' Iu'i{mi‘taﬂae- H{gh

' 'Denﬂvand Matt

‘mdd By s haue discugsécé mast of the simations beiowi i my ﬁﬂﬁl@rstanding that ym.sr !:mard
would appreciate written responses.

' Ganerally, most issues-about provisional bialloy afflrmation statements are covered by Directive
2007-06 on pages 14-16, which explalns the provisions of R.C, 3505.188 with regard to
provisional ballot affirmation statements.

Under R.C. 3505, 183(B}(1}, the board is required 1o exaiming its records to detmrmine whether
tha parson who cast the provisional batlot Is registered and eligible to vote. The only
information that Is REQUIRED TO BE INCLUDED N THE AFFIRMATION FOR THE VOTE TO BE
COUNTED 18: 1. [3505.183(B}{1}{a)] the voter's name and signature; 2. (3505,183(B}{1){b)l a
statement that the individual is a registered voter in the jurisdiction in which the provisional
ballot is being voted; and 3. [3505,183(8)(1)(c)] a statement that the Individuat Is eligible to vote
in the glection in which the provisional baliot is being voted, All sther information is optional
and Is intended to ald the board in identifying whether the voter is reglstered in the jurfsdiction.
Contrary to Frankdin County's provisional ballot envelope, date of birth Is NOT REQUIRED, Even
if the voter did not provide 1D, the provisional ballot still may be counted under R.C.
3505.183(B{4Na)(vi]} ¥ the voter completed the affirmation statement under R.C. 3513.18({A)
OR R.C. 3513.181(R).

Answers to your specific guestions:

1} More than one ballot in the provisional baliot envelape - apparently some of your poli
workers for whatever reason Instructed voters to complete a perty ballot or even both
party ballots and an issues-only hallot. Unlike the absentee ballot statutes, there is no
specific statute that says that a provisiona! ballot cannot be counted if there are

multiple ballots in a provisional envelope. If your board determined that the voter was

eligible to vote in the primary for a party, then that baliot should be counted only. I the
person Is only eligible to vote issuas, then the issues- -only ballot would be counted, 1f
the person did not name 8 party on the envelope or on a form 10-W or 10-X, then the
issues-only ballat Is the one that would be counted. All other batlots should not be
counted and should be voided. The poll workers in these precincts should be
guesticned and instructed NOT to issue multiple ballots in the future,

2} rolt worker did not sign affirmation statement ~ the baltot shauld stiit be counted if the
voter provided the requlred information outlined above. No statute makes the poil
worker signature necessary forthe bailot to be counted.

3} poll worker signed but did not check box for 1. As stated above, If the statutory
requirements are met, then the ballot may ba counted without ID being provided as

EXHIBIT

B




fong as the board can ldentsfy the voter aka reg:stered voter in the jurisdictmn where
tha voter cast the provisional balint ‘ .
4 ifGniy‘ cotumn one of Frankiin C Cour ri.“\i' 8 ﬁ:ﬁvisiﬂnaf baliot i-‘:l“‘ﬁleii;‘rpﬁ is L’Gi’ﬁﬁuﬁ‘eu the
-+ the ballotstill may e counted for the reasons stated above {because columnone
cmt'alﬂs all the information and statements. requirea by statute) as leng as the Board

- -can igentify the vater L] reglstere:l voter in the]uﬂsdicﬁon whare the vawr cast the

 provisiotall ballt,

5} Voter did-not print his 6r her npme #n ;;c!umn cme hut signed the prﬁulsiona! ballot

N aﬁ*irmatlan si:atement ‘The baiiot cafngt bie ‘colired uhiess the YOLEr's namne’ appes rs
 somewhers on the prcvﬁsiemgi baﬁa‘t affirmation erweia;}e WrHtah by the voter of & ol
. warker. Namé AND signature are redquired by R.C. 3505 i&é{é {1){(a] s stated.above,

6) Voter was Issued in shsentee ballot, and the vater brought it to polling place on -
election day, Rather than instructing the voter to deliver the absentse ballot to the
board of elections or issulng the voter #'provisional baliot, the poli worker had the voter
complate a provisional ballot envelope and placed the voted absentee bafiot init. Tha -
ballot can be counted IF the affirmation statement was properly completed as described
above and IF the board can determine that no other sbsentee ballot was cast by the
voter. Thevoter should not be disenfranchised due to the poil worker's error,

You may contact me if you have shy questions about these explanations.

Brian Shinn
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' Dirvective 2008-101 Cuidslines for }}eeemiaing%}tdity of Provisionsd Ballots _ Page 2 of i0

C. For -purpoées of f.hia dir ee‘eive. "wunﬁug” pmviaibnal Baiiata means;

s marking the ﬁw@k}p& of; {h“‘.’i&ﬁ'ﬁﬁl Baii&t& that t.fza shexbets of the board have
 determined ave viot eligible to be counted;.

¢ nioving, and staring in their envelopes mesicnai ballots that the memhers of
- thohoard have detprimined gre not sligible to he counted; §

« opatiing the envelopes of provisiaial| ﬁilmts that the mmbers of the boai*d have
'dg;; rigined are eligihie to b coupited;
niving provisional ballo’ts ﬂ‘Bm Histr envelbpes thax the m&mbars of i'iaa bosd
bave. dqtarminsﬁ are dligitle w bs counted and sepavafing tism Trow thelr
ewelapaa 80 a8 to saver the voter's identlty from i.he béﬂﬁt ﬁieféby mefﬁng
the séerecy of the hallol

8 prepaﬁag yrovisional ballots to be smmtaii for scamimg by automsile 'Eaﬁ%ﬁ&‘éﬁg
equipment;
« gcanning provisional ballots;
s tabulating votes cast by provisional ballots dﬂtarmmad by the hoard to be ahgible
© t0 be cournted; and '
+ peporting numbers of pmvisignal votes as part of the board’s official canviss of
the election.

Ganamlly spesking, and except @s othamise prcwxded in BC. ssa; 183(E)(2} and in this
directive, hoards of elections riay begln processing provisional ballots beginning the day after an
election. Boards may continue to process provisional ballots during the ten {10) days afier an
election, and may continue 1o do so after the tenth day, if necessary, until all provisional batlots
have been processed, All provisional ballot processing must be completed by the and of the
official canvass, which must be completed not Iater than the twenty-first day after the election,

U'!timawy; the four members of bousds of elections must ae‘iermme the validity of al all votes cast
in an election and must certify the results of all olections, However, nothing in Ohio law
requires that the members of a board of slections must personally, eF’smcally compiete all tasks
sssoclated with p repamg for that certification. Thus, boards of elections may, under a policy
adopted by the board, delegate the processing end soms aspects of counting provisional ballots,
as discussed throughout this directive, to board staff. Such processing must be done in
bipartisen teams according to the instructions provided in this directive, To the extent
congistent with Ohio law and this directive, boards may establish and follow additional policles

" and procedures for processing provisional ballots.

1f» board delegates the processing of pmwsibnal ballots, it must fivst adopt a policy setting forth

procedures for the processing of provistonal ballofs that includés the factors listed in 1. above,

Under a board's policy, board staff responsible for processing provigional ballots must make a

recommendation to the board as to the eligibility of sach provisional baliot cast in the county

gl:llifxer on ap individual basls, or as to groups or fﬁatﬁgaries of simﬂarly sltuated praﬁsk:-naj
ots,



" Directive 2008-101 Cuidelines for Determining Validity of Provisional Ballots Page g of 10

(see 1.4 above) of each board of eleetions
ibility of all provigionial ballots cast within

s directive.. Bourds thay not delegate

5 it the cause €& ballpts to be eovinted by board sudf,
tabulation of ikt count in 15 offictal canvase of the eléstion
sitent requived, its dertification of the election regults to e

it is imperative that boards remember that ﬂ.{l‘ 9505.184(D) provides that no provisionsl
baliots may be ¢ounted in g particular county untll the board of elections for that county

' determines the eligibility, pursuant to R.C. 3505182 and this directive, of ALYL provisional

bellots cast in that county. This means that the board staff responsible for processing
provisional bailots must completely process all provisional ballots and make a recommendation
to the board to allow the board to vote un the eligibility of provisional ballots cdst before the
board or board staff may begin the procedures for counting provisional ballots,

Yt is 4lso impevyative that boards remersber that provisional ballots, like all other ballots or other
sensitive election materials, must be handled by bipartisan teams and must be stored in s secure
location. This office has required boards to Implement o system of storage using double lock
and key - one key held by Demuerats and one key held by Republicans ~ and proviskonal ballots
must be stored in that environment. a : -

It is elso imperative that board members and staff remain cognizent at sl times of the
imporiance of maintaining the secrecy of the votes cast by & provisional voter, and act
aceordingly when opening and removing provisional ballots from their envelopes,

Ohio Revised Code ("R.C."} 3505.183 is the primary statutory lens through which boards of
elections must view provigional ballots and affirmations in order to determine the eligibility of
those provisional baliots for counting,” It sets forth the steps through which a board or its staff
must go to determine the eligibility of a provisional ballot for counting, -

. A, Step 1 - Additional mformatidn Reguired ﬁvam Voter In Some Cases

R.C. g505.183(EX2) provides that boards of eloctions may not examine the
provisional ballot affirmation en the provisionsl ballot envelope of any provisional
baltot for which an election official has indicated the provisions) voter must provide
additional information to the board of elections in order to ensuve that the
provisional ballot will count, Thus, checking for this statement -E:?v an election official
must be the first step in determining a provisional ballot's efigibility to be counted,

1. No additionsl information required "
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If 1o such statameat 'By ah election officiel appears on the pwvisiﬁﬁal ballot
‘exvelops ther the board staff ,mspgasfble f@z' ﬁmae.ssixgg gmmmnai ballots
maypmeﬁ‘m&tep z, B

2, Additwnal informﬁan requmed o

-If suah 4. statemam by: aﬁ‘i electieﬁ_afﬁaial appeara m 8 pmvisianai bafﬂet
the board stafl respo 5

| -j'enveiape ek thie board sta 4ible for proceysting provisional baliots .
| st segtegate that ballet and stove ¥, sill in ife Buvelope, in acocrtisnes with .
N thié dii'ecﬁve until ﬁw p . ionai voter prm&des ‘thie required additonal

mfématinh . L
&.J A.cmitiunai mformatmn required duriﬁg 10 ﬁ&ys dfter election

Purauant o RG 5565.181(B)(8), there are only four categories of

. provisional voters who are required 1o provide additional information
‘m the board of elections during the ten days after the day of an
election in order for their ballots to be counted:

{1} An individual who hes but is unable o provide to precinct

election officials any of the forms of identification reguired under

R.C. 3505.18(A)(1), and who has z social security number but is

unsble o provide the last' four digits of his or her socia] security
. number under R.C. 3505.18(A)(2};

(2) An individual who is challenged under R.C, g505.20 and is
detertained to be ineligible to vote or whose digibility to vote
cannot bs determined by election officials

3) An indivldl.a’i who does not have any of the forms of
identification required wnder R.C. 35&548(&}(2}, whc cannot
provide ihée last four digits of the individuals social security
number. under R.C. 3508.18(A)(2) beeause the person does not
have a social secwyity number, and who declines to execute an
affirmation (808§ Firm 10-T) under R.C. 8505.18(A)(4); and

{4} An individual who has, but declines to provide to precinet
election officials, any of the forms of identification required under

R.C. 3505.18(&)(1}, end who has & social security number but
declines to provide to the precinct election officials the last four
digite of his or her soclal secunty nomber,

b) This secton is specific to the aforestated court action and its
attempted settiement.  Contacting voters to provide additional
information duting ten days ' - '

I a board of elections or board staff determine during the 10-day
period that & fﬁmﬂmnai voter falls into one of the four categories
Histed above, board must sttempt once to contact the voter by
telephone, if a telephone number is available, to remind the voter:
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(2) that he or she is required to provide additional information to
the board by the tenth day sfter the elsction for the provisionsl
ballotto countiend - a , ProVISiona

(o) wiat adifionalnfomaton s et

2 Boad of eléctipns does piot have' s telaphone number &t a
yticular i sonduct an-exhaishive search to atempt
o logate & tildpliony e for that Voter, but ¢howld docusmient ahy:
eifortsundertalen to contigt theveter. - S

' Dusiiig the firét five days dfter the day of an election-a board of
" clections mey communisate the ihfemmation listed in the list
 immediately above by postcard or letter rether than by telephione.

RS

¢) Additional information required at post-glection challenge hearing

If 2 voter's registration is challenged by another Qhio voter under R.C,
s508.24 and the board of cléctions considering the challenge
postpones the hearing uniil afier the day of the elechion, the voisr
must vote provisionally st that slection and must provide additional
information to the board at the hearing, if so requested, in order to
ensure that his or her provisional ballot will count. ‘

Upon receipt of the required additional information under this step of this
diractive, the board staff responsible for processing provisionsl ballots may
procesd to Step 2. .

. Fallure to provide additional required information

A provisional baliat that is cast by any voter who is required by Ohio law or
fhis divective to provide additional information 1o a board of elections cannot
be counted unless and until that voter provides the required inforination,
pursuant to R.C. 3505.181(A)7). After the board of elections determines that
the required information was not provided, the board staff responsible for
processitig provisional baliots shall proceed to Step 5.

B, Step 2 - Preliminary Anialysis on Provisionsl Ballot Eligibility

R.C, 3505.183(B)2) ‘praviéas that:ths first step in dét_ermining the eligibflity of
provisionsl ballots to.be counted i to determine the following:

&) Whether the person who cost the provisional ballot Is registered to
vote; - .

b) Whether the person who cest the provisional ballot is eligible to vote
in the particuisr election in question; and

¢) Whether the person who cast the provisional ballot completed the
affirmation on the provisional ballot envelops,
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1. NotRegistered or Roi;migiblg:.

. T the person whe cgst the provisional bellot is either not registered t
© vote or i not¢ligible to vote i the pavticalar ¢ yes

{e.g., wiong precingl), mﬁh"b"

. this 1§ pursuantto R.C. 3505183(B) 43} o

2. Registored, Biigihle, and Afiviation Completed -

I the %:mn is properly reglatered to vote and i eligible to vote In the

particulir eloction in question, aind the person who cast the provisionial
ballot completed the affirmation. statement on the wuvelope, then the
board staff regponsible for prosessing provisionsl ballots must proceed to
examine the affieration statement executed by the pereon who cast the
provisionsl ballot, Pursuant to R.C, 3508.18a(B)Y(1)(a); (b}, and {o), that
sffivmation raust contain at least the followlng three tems of information:

a} The name and signature of the person who cast the provisional ballot;
k) A stetement that the porson who cast the provisiona!l ballot is a
g%im% voter in the jinisdiction in which he or she cast the provisional
at; and -
¢} A statomest that the person who cast the provisional bellot is eligible
o ﬁwgm in the particular election in which he or she cast the provisional
ballot.. - _ _ _

3, Registered, Bligible, but No Provisional Baliat Affirmation

I the person is properly registersd to vote and is eligible to vote in the
particular election in guestion, but he or she did mot completa the
affirmation statement on-the envelope, the board staff responsible for
processing provisional bellots must proceed, pursmant to R.C
3505.183(B)(3}, to determine whether the voter, or an election official at
otion of the voter, recorded the voter's name in a written
affitination, U neither the voter nor an election official, at the voter's
direction, did so, then the provisional ballot cannot count, and the board
staff responsible for procsssing provisional ballot shall procesd to step 5.

C. Step § — Additional Analysis on Provisional Ballot Eligibility

1. Inaddition to the information required in Step 1, above, and pursuant to R.C.
3605.183(B)(2), the bodrd staff responsible for processing provisional balliots
must, in determining the eligibility of any provisional ballot to be counted, slso
examine eny information provided by the person who cast the provisional ballot:

a) thatappears in the affirmation on the provisional ballot envelope;

b) that was made to an election officlal at the time he or she cast the
provisional baliot pursuant to R.C. 3505.282; and

¢) that was made to the board of elections during the ten days after the
day of the election. L ‘ '
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S, ﬁdﬁitiimal information aften garwiéed by gre*’isional vaters inc!ud&s, burls
not !inﬁﬁa& to, enirent end former addresses and date of birth: Whils this

| ”mfemahﬁn, if provided, must be' consiferad by boards of slections in.
. nining the: Bligib ﬁrofﬂrﬁﬁsiénﬁibﬁomfcrwan, g, Hothing i @h%@}aw
sional vot this information, Thus,

B steM ﬁecbmendaﬁmtu Eeaﬁi o mmiam Ea!kst Eligibi!i@

Dufing ﬁﬁa atsp, Emar& ssaff resp@nsible for yrmssmg gmvzs:azml hallﬁts sma‘ -
the informaton discussed above, among other  things, to determine thelr
recommen&atlcm astothe ehg:hiiity of particolar pmmana} bullots to be wuntad.

3 33&0:3 Eiigi'bie to Ew Counted

Where ALL of the following ap;:ly, baard staff responsible far processmg
. provisional ballots must recomend to the board that a provisional ballot
ghall count, and a bearé of aieﬁwﬁa shall count the gwwsigaal ballot:

&) The individual nemed on , the wffiriation is properly reglstered to
vote;

b) The individual named on the affirmation is ehgible to cast a ballot in
the precinct and for the élection in which the individusl cast the
provisional ballot; .
¢} The individual provided the foilomng

(1) His or her name aitd sagxzahvra as the person who east the

provisional ballot;

(2) & statement that he or she, us the person who cast the

: Erovismnal ‘ballot, is & registered voter in the jurisdiction in which

e or she cast the provisional ballot; and

{3) A statement that he or she, as the person who cast the
provigional ballot, is eligible to vote in‘the particular eiection in

which he or she cast the pmviaiona! ballot; , '

or

{4} His or her name recorded in a written affirmation statement
enhtered -either by the individual or &t the individuals direction
recorded by an election officlal;

oF

{5} ’g completed affirmauan unﬂer R.C. a505.18(B)(4) (SOS Form
10 _

day If apglicable, the individual hes provided additional information to
the boerd of elections ay may be requ ired, i.e. because he or she falls into




' Directive 2008-101 Guidslines for Determining Validity of Frovisional Ballois _. PageBofio

one of the four categories of provisionsl voters who miust provide

‘additional information to the board of elections during the ten days after
the day of an elsction, and discussed inmors detall blow; and . :

o). If applicable, the indlividual has been afforded a hearing conducted

- under R.C: 8503.24, which hias vesultéd in the inclusion of the provisional

| - veter's uatne n the officla] vegistration liet. -
-2, Ballots Not Hifigible to be Counited. L o
¥ BNY of the following spply, board staff responsible for procissing
‘provisionsl ballots shiall recominend 16 the board that a provisionsl ballet ot
 be pounted, and a hoard of elections shall nefther open nor coumnt the
provisional ballot: . D : o .

a) The ‘i_nﬁiﬁduél: named nn"the-éi’ﬁrmaﬁan is mot properly registered io
vate; i : C ,

by The individual nemed on the affirmation is not eligible io cast a ballot
in the precinet or for the election in which the individual cast the
provigional ballot;

£} The individual did not provide the following;

(3} His or her name and signature as the person who cast the
provisional ballet;

{aYA stotement that he or she 29 the person who cast the
provisional ballot, is.a registered voter in the jurisdiction in which
he or she cast the provigional ballot; and - _
{3) A statement that he or she, ss the person who cast the
provisional ballot, is eligible to vote in the particdlar election in
which he or she cast the provisional ballot; :

or

{4} His or her name rgm:ﬁe& in a written affivmation statement
entered either by the individual or at the individual's direction
recorded by an election official; :

d) ‘The individual has already cast a ballot, including an absentee ballot,
for the election in which he or she cast the provisional ballot; :
¢} If applicable, the individual has not provided additional information
to the board of elections as may bs mﬁuwad, 1.e. beceuse he or she falls.
into one of the four categories of provisional volers who must provide
additional information to the board of elections during the ten days after
the day of an election, and discussed in more detail below: and
f) H applicable, the individual has been afforded & hearing conducted
under R.C. 3508.24, which has resulted in the exclusion of the provigional
voter's name In the official registration Hst,
g) The individual failed to provide or execute any of the following:

(1) a current and valid photo identification;

(2) a militury identification;

{3) an original or a copy of any of the following bearing the voter's

name and current address:

L4
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(o) uelyhil;
o) governiment chedlks -~ 3 |
{d) pagchetlsor
(e) other government documenty;

- {4) the last four digits of the individual's soctal security nunitbet;

AR T .
{5} an affirmation under RO, §501.38(A)4) (808 Foim 10-T); or
ene of e two atfirmations already’ discussed in this directive,

oo e - |
E. Step 5 - Disqualification of Provisioial Ballots and Retention

¥ a board of elecﬁoﬁs finiﬁlly determiﬁes that a pm?isional ballot cannot be counted
for any of the reasons dentifisd in Ohio or this dirsctive, then the board, pursuant to
- R.C. 3505,383{C) 3}, shall record: '

1. the name of the provisional voter who cast the hallot;

2. the identification niunber of the provisional ballot envelope, if applicable;
4. the names of the election officials who determined the validity of that baliot;
4. the date and time thaf the determination was made; and

&. the reason that the hallot was not counted.

‘The board shall maintain this record for the durationof the retention period that
applies 1o the provisional ballot itself, _ .

Further, if a board of elections finally determines that a provisional ballot cannot be
eounted for any of the reasons identified in Ohic law or in this directive, that
provisional ballot envelope may never be opened, and the board shall not count the
votes contained on such provisional ballot.’ Rather, pursuant to R.C. 3505.183(C)2),
- the board shall store that ballet, unopened, for the duration of the retention period
applicable to that type of ballot, and shall then destroy that ballot in its envelope.
Storage of such provisional baliots chall be made In gccordance with the
geqairements for storage of provisional bellots, generally, as provided in this
irective, : , :

R.C. 3505.383 does not expressly provide that a board of elections must attempt to mateh the
"signature of the person casting a provisional allot to the signature on file for that voter,
presumably because the statutory. scheme comtemplates at least one civeumstance where &
provisional voter does not have to provide a signature (i.e., Step 4, Ballots eligible to be counted,
1. 4, above). However, signature matching has long been a hallmark of election security, is
explicitly provided for with respect to other types of ballots under Ohlo law, and is a basis for

! Ohio faw provides that notioes of election mailed by boards of elections pursuant to R.C, gs01.10, and
voter registration notces mafled by boards of elections pursaant to R.C. 3503.10 are nof valid “other
government documents” for voter 1D purposes. o
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From: Shinn, Brian {ma;fm bshlnn@sos.state oh. ﬁS]

s‘%ﬁ"“ Wed 11/12/2008 6:19 PM

T4t Shinn, Bilan; Flocininnl, Patrick J.; Sttnzlana, Michael P.; Damschmcter, Matthew M
- er O'Biiary Roit J,; Soulss, Nick Az Wilson, Anfolnistie; Dors Rose; Bob DeRose
-subjm. RE: Provisional Baliots w!th Siqnamres !ssuas

‘ V.Michael &hd Mat*:;

i met thh Sei:retaw Brunnar aszd ot Iega’l staff thi&aftemaﬁﬁ We dlscusséd the prov!sionai
- Ballot | ss:m rafse,d In Wif. aaﬂese s enrial! {i}alow} that 1 E‘essmaded tn'en Meﬂﬂay

1} Secretary Brunner agfees with my earher;af.i\fice that afarovismnai-baliot that cohtains
the sighature of & voter but not the writtén name MUST BE COUNTED i the person is a
registered elector; the person voted In the correct precinct, snd the person was not
required to provide additional Information to the board but falled to do so. R.C.
3505.182 prescribes the form of the provisienal ballotafflimaton but isonly &
substantial compliance statute, Directive 2008-81 {page 6) states that the voter must
exetute the affirmation and lists the required staterments that must be Included,
“Execuie” means sign. Franklin County uses a provisional baliot affirmation that is
differant from the 508 prescribad form (Form 12-8) in several regards. On our
prescribed form, the poll worker is instructed to print the voter's name in the “Election
Gfficlal Verification Statement.” In contrast, Franklin County's form does not require
the polt worker to print the person's name in step 3 or step 4. Thus, the Franklin County
form omits s safeguard for the voter. While poll workers are talned to review the
voter’s affirmation statement before compieting the poll worker statement, even the
best trained poll workers make mistakes. it is not reasonable to assume that a persen
would sign a provisional ballot affirmation BUT refuse to write his or her name in, ,
Directive 2008-101 must be read In conjunction with Directive 2008-103, Conséquently,

faflure to write a voter’s name on a provisional ballet affi rmétian Is poll worker erroy
that raneet he haid zoainet tha yoter tgmv-lma I;ilrun{-i\m 'mng 1@3 Einglhy we are all

WA IV L VE A IR i LA v wie FEEY Trwr

reminded by State ex rel. Mylés v. Brunner; 2008-Ghlo-5097, 11 22; *we ‘must avold
unduly technical Interpretations that impede thé public pelicy favoring free, competitive
elections,"” State ex rel. Ruehimann v, Luken (19982),65 Ohlo 51.3d 1, 3, 598 N.E.2d 1145;
of. Stern v. Cuyahoga Cty. Bd. afEIecti&:‘rs (1968}, 14 Ohio st.2d 175, 180, 43 0.0.2d 286,
237 N.E.2d 313,

2} 1 will provide more information regarding our mterpretatlen of the voter name but no
signature lssug tomorrow.

"3} We stand by our requirement in Directive 2008-109 that a voter with an evror or
otission on his or her gbsentee ballot envelope must come to the board office to
* - correct . The board is not reguired to send out two staff members for a voter who
tannet come to the board cﬁ’?ce However, | know at feast one board of elections that
has declded to do so.

4} While the deadline for-a voter who Is required to provide additional information to the
board for a provisional batlot to be counted Is the tenth day, boards of elections have
untll the official canvass to resolve all issues regarding provisional ballots, suchas

EXHIBIT

B




conﬂrmmg voters who moved from one Ghia caunty t0 another but falled to update
 their address, See Diractive zuGS-:’LGi {Page 2, section U} :

,-ﬁﬁi_m 'Sh'inn' )

N E&”&m, Shinn? Brisn '
geink: Wednesday, November 12, ; 2&08 9 42 ﬁ\iﬁ

Ter-'Piecininnl; Patrick 1.'; Stinzlano, Micha! P.; Dafnsehiader, Matﬁz@w M.

. s C'Brlen, fion 1.7 Saulas, Nick A,; Wison, Antolnetie

Subjeicty RE: Provisional Baliots with S!gnatures Issties

, Imparﬁmm. High

Mzchaei and Matt,

| respectfully disagree with Patrick cm r;umber 1. belteve that Judge Sargus’ order regarding
poll worker error and Directive 2008-103 should be read tiberally and in favor of counting
provisional batlots rather than rejecting them solely base:i ypon technicalities,

“The form of the provisional batlot affiemation under R.C. 3505.182 is & substantial compilance

statute. \While Frankiin County's form has the voter complete his or her naime in column ane,
your poll workers are trained to review the provisional ballot affirmation before completing the
poll worker portion. Your polf worker should have noticed that the voter did not put his or her
naime in columin one and Instructed the voter to do so. The voter actuzlly signed the provisions!
batlot affrmation, so the voter was cooperating and wanting his or her ballot to be counted.
That Is why | conclude that the omission of a name s poll worker'error.

i you can determine based upon the address and signature that the person is a registered
eiector, voted in the correct precinct, and was not required to provide additional information,
why would you not want to count the ballot? Otherwise, you are d%senfranchising tha person,

. We will discuss this issue with Secretary Brunrier this afternaon as well as the issue of no

signature but name was printed on the affirmation and get back to you.
Brian Shinn

Fram: Plocintnnt, Patrick 3. fmaitbo p;picdn@frankimcuurrtyohio.gf}ﬂ
Sent: Wednesday, November 12, 2008 7:11 AM - :

Ta: Stinzlano, Michael P.; Damschroder, Matthew:M,

Ces Shinn, Brisn; O‘Brie_t%; Ron 1.; Soulas, Nick A

Subject: Provislonal Ballots with Signatures lssues

Impoirtance: High

Gentieman: After our dlscuasion of Brian Shinn's ematl, Directives 2008-104, 2008-103 and the
provisiongl voter enve!epe we are in agreament fhat:

. 1) White Directive 2008-103, provides that & provisional ballot may not be rejacted for reasons

that are atiributable to poll worker arror nelthar tha directive nor the court order transformad all



voter errors into pnll worker etyors, Under Di rective 200&-101 many responsibiities remain the
vcrt@m Spacifically, Diréctive. 46@38»- 107, SVIDXK2)(0i(1) provides that the Board of Elgeians shaiz
niot open tor dount a provisionat biliot shal! i the voter falied fo provide their name antd
signsiure os the parson whio vast thabaliot. The direstive dopted by the Court states that both
.are iequ}reﬁ ‘i‘he voter shall complete thé information. Nothing in Girédtive 2008-1071, 2008
‘ ¥ ihe ge red that réquirement, R.C. §3506.181 puts the obligation on
v-omigsion of retulred aﬂﬁn%amﬁﬁmmmatpali

e tn'mmpiete the application sy on ‘ Ty |
o ‘wm!ker-arfar “Thus; the fallirs a?!h-- iter bo pu rigma on e kalot ie ot ;aesﬂ warker e {
R reeruir‘ing iha ballat be couﬁ%éﬁ The ha ot shnuiei rmf bb.cbaned aﬁﬁ ﬁe’t cuuntbd

. i"‘\‘S io. %“ts siiuatsaﬁ w*aar@ iﬁs smier cém;}%am :he anﬂw api: Ecazxm mat faﬂad %o slgin the ’
a’fﬂrma‘tionia voter srror that will Invalidate the povisionsl bigllot. The stétuts Is olesr that the
 voter must cofplete the written affirmation before e poli werker. RC §3564,011 provides that
the signature Is that of the voter. The duty mandated ln R.C. §3505,481 Is on the voter not the
C pcii worker, Falltretodosoisa fa‘a& defect,

Pairick J. Plocininni

Agsigtant Prosscuting Aflarney, Civil Division

Frankiin County Prosscidor's Offics

473 South High Sirset, 13th Fioor

Columbus, Ohlo 43215
p!coin@&ank!incountyahio gov L

$1M$2v3§28 ‘ C

&1 ¢~4$2~30 {fax)

Please note that thls maessags andfor any attachments may contaln conrdential attorney work
product and/or may otherwise be privileged or confidential and/or protedted from disclosure by
applicable law, if you are not the intended recipient, please accept my apoiogy, but you are
heraby notifizd that you have racelved this message in errar. Any review, dissemination,
distrivution or copying of this message Is strictly prohibited, If you have recelved this message In
error, please nolify me by reply or by telephone at 614-462-3620 and immiediately delets this
message and any attechments. ]

Thank you, -

From: Shinn, Brian [mallto:bshinn@sos.state.oh.us)

Sanis Mon 11/10/2008 6:05 PM

Yot Bob DeRose; Stinzlano, Michae! P.; Damschrader, Matthew M.

e Maosn Kelley: Randy Romirager: deza@ehindems‘az‘gf Richard Toppar: Mary 8. Duffey;
“Sandy Spader; I(eller, Keenan; Svoboda, Brian (Perkins Cole); Nickolas, Evic; Piccininn, Patrick 3
- Subject: RE: Provlsiona¥ Ballots with signature issues,

Michael and Matt,

i arn writing to respond to some of the concerns raised by M. DeRose in his email, | have
consuited with Directives 2008-101 and 2008-103 and R £, 3505.181, 3505.182, and 3505.183.
Michael also provided me with a copy of Franklin County’s provisional i envelope,

As @ preliminary matier, your board shoufd be using Directives 2008-101 and 2008-108 to
determine the validity of provisional ballots rather than any old ematls that | sent you after the
primary electlon. ,



There are three s;zuatiuns regawing pmwszan&z zxazms aescruheu in the email below, Here: are
mys £l 1gge¢=tinns ?ar handling: the:se

1} 7l he voter provuiesi ) signatum n the afﬂmaat un statementl hut neither the vnter nor
.the poil worker verote tH-voter’s nannie alywhete on the provisional baligt envelopa w if
can detemi!ne frém t%ze iﬁfol‘ma’ti@n'p rwidsd “ﬁvﬁhe&kmg thegddrass angd
qury ; L the person IS regis 0 Vote, vatéd
ln thie dorrect. gret:éhtﬁ nc&tﬁat e persaﬁ_was ﬁat s'eauii‘eﬁ ’éa pwv%ﬁa_additiﬁﬁai
iﬁfo?mationf 0 within tgn days, then the ‘srovisionat biallot can be tountéd, The fact
that 2 name was not recorded f-ails underthe categsry af poll worker error dem&hed I
. Directive 20!}&-103.

"2} 'The voter's name was written on the pruwsiaﬂai ha!&at D emreiepe %sut no signature -
we will consult with Secretary Brunner and get back to you on Wednesday, There Is an
amblguity thet we need resolved befare | can advise you an this situation.

3} The voter's name and signature are on the provisional ballat envelope but not
necessarily in the correct places. If your board ¢an determine from the Information
provided that the person is registered 1o vote, voted In the correct precinct, and that

the parson was not required to provide sdditional information/ID within ton days, then

the provisional ballot can be counted. The fact thet 5 name and signature were In the
wrong place {alis under the category of poll worker error destribed in Divective 2008«
103,

The other issus raised by Mr. DeRose’s emall is whether the board must contact provisional
voters who falled to slgn the provisionat baflot envelope. The only provistonal voters whoimn the
board must contact under Directive 2008-101 {section Y6LA2.b on page 4} are provisional voters
who are required to provide additional Informatlon to the board of elections. Unlike shsentee
voters under Directive 2008-109, the board is not réguired to contact provisional voters with
errors on thelr provisional Hallot envalose except for those specified In the previous sentence,

Finally, | caution 3nyene from releasing information about the number of provisional ballots
based upon cbserver information, Observers wete sworn not to disclose information that might
compromise the secrecy of the batlot,

tet me know If you have any guestions,

Brian Shinn
Assistant General Counsel
Ohlo Secretary of State Jennifer Brunner

From: Bob DeRose [maiito: bderose@bnhmiaw.{:om]

Bent: Monday, Novermber 10, 2008 10020 AM .

To: Stinziano, Michael P.; mmdamsch@vote frankiincountyohio.gov

Cez Shinn, Bﬂan, Megan Kelley, Randy Bomtrager; dora@ohlodems.org; Richard Topper; Mary 5.
Duffey; Sandy Spader; Keller, Keenan; Svobods, Brian (P&rkins Cc:i&)

Subsfect: Provisional Ballots with slgnature lssues,

Emptitance: High



Michael and Matt,

' ) I am writing concerning the 806 mdwit%uais who were miade to cast a p:pwsmnal ballot
" and who have signatore issues détermined by you to be “fatally flawed” As the Kilvoy

- for Congress campeign undérstands the sitiation, provisional ballots that either lack a

- printed name but have @ signatare in the affirmation or have e printed Name but lack a -

signature (0 the affimmation, will not e counied.and the Board of ﬂleeuons does ot .
fnténd to notify the voter to'Comse 10 the Bourd to cure fiie défect. It g the posttion of the
Rileoy for Congréss Gampaign that the Boasrd’s pastﬁaﬂ is incorreot broduss it does aet
fciiﬂw the C}hw Rﬁvasm i’ioé.e ot *ﬁz’e dimctiws of &uz Ohic %afetaw of Btatd,

A review of R, C §3505.181. prewdes at Secuﬁn (B) (2}

The individual [voter] sha‘i! be permitted to oast 2 pravisional bailot at that

polling place upon the exeention of 2 written effirmation by the individusl

before an election official at the polling piaee stating that the individual is

both of the following: {a) A rogistered voter in the jurisdiction in whick the

mndividual desires to vote; (b} Eligible to vote in that election. {emphasis

g 3% S .Y

GGa ) . )
Section (B} (2) uses the term “before” as a preposition meaning, “in the presence of an
election official.” R.C. §3505.181 confers upon the poll worker the duty to have the
voter complete thc brovzsmnal ballot envelope in their presence. The use of the word
“before” as a preposition is supported by R.C. §3505.182 where in the Revised Code
mandates that a poll worker attest to the voter's completion of the affirmation. In relevant
part, R.C, §350§ 182 requires the following language to be used on provisional balfots
and same is used by the Franklin County Board of Rlections; “The Provisional Bailot
Affirmation printed above was subscribed and affirmed before me this .......... day of

« (Month), .ccvn, (Year).” Finally, R.C. §3505.182 requires that the poil worker
sign their name fo the provisional ballot snvaicye to atlest to the voter’s completion of
the provisional ballot envelope's affirmation section. Further, in the event an individuel
declines to sign the affirmation, R.C. §3505.182 directs the poii worker to follow
procedures sef ouf in R.C. §35ﬂ5 181 (B)Y(6).
&C‘- §3505.181 (B)(6) requires that “at the time an individusl casts a provigional ballot,

. the sppropriate election official shall record, .. the fact thet the affirmation was
executed, or the fact that the individual declined fo execute such an affirmation and
include that information with the transmission of the ballot or voter or address
information under division (B)(S) of this section. If the individual declines to execute
such an affirmation, the appropriate local election official shall record the individual’s
name and include that information with the transmission of the ballot under division
(B)(3) of this section.”
~ Read together, R.C. §3505,181 and R.C, §3505.182 confer. upon the poll worker a duty to

make sure that the affirmation section of the provzsional ballot envelope is completed
correctly by the voter, This duty. was codified in. SO Directive 2008-81. The poll
worker’s duty would include making certain that the voter placed their printed name in
the correct section and signed the affirmation, Permitiing a provisionsl ballot to be cast
without the neccssary information n the vowr uffirmation section. is wntrary to the poll



wmker s statuvory duty, espec:aliy sinee a pall w::rker ia required by statute io record the
- affirmation or the déclination of a voter-to affitm. It stands o reason thai the poll woiker
“would check ‘each provisions]. ballot for the information necessary to discharge their
“stattory duties ahd when the informetion is mmmpie;e they would inguire of the voter if
‘they intended riot.to sign ot place their printéll hamiein the affiimatiof section. The lack
- ofa szgnamre or & printed nsne on a provisiohial ba,llat enveiepe’s affiri tion seg ‘oms
" the result of 4 poll Worker's eeror in not thecking the Hrovisional ballot bfote it w
- Puisnant to SOS Ditective 2008-103, “provisional bialldts viay not be rejected fof reasor
 that aré attributable to poll viorker exror; including a soll worker's .. fanfwe tecomply.

- with any duty mandared by R.C. 3505.181." As such, any prwza{mal %ﬁiﬁi that Tacks a

printed naine but Hes a signutite, or fhat has & printed name bt lacks 8 signatire, or

. lacksa pnnted namé and hag no signature was cast on November 4, 2008 as aiesult 6f -

" poll worker error. It is.our understanding that apprﬁxm;ately 620 of the 800 provisional
ballots contain a signature but lacks a printed narme, As to these 620 provisional ballots
that were cast by an otherwise eligible voter; meaning that thers is sufficient information
{0 confhim the ;.de:n.,ity of the voter, these should be reviewed for regzsh&tmn, their
signature compared to the registration and comted as a vote, It is our understanding that
approximately 30 provisional ballots bave a printed name but lack a signature, Asto
these 30 provisional ballots, because you have & name and the precinct where the
provisional ballot was cast, the Board of Eiections should immediately notify these voters
of the defect and have them come into the Board to sign the affirmation. As to the
reaming provisional ballots that lack a printed name and lack & signature; to the extent
that the Board can determine the voter’s identity from other sources, the ID provided by
the voter, the Board should notify the voter of the defect and have them come znto the
Board to cure,

This issue is of extremely high importance and needs io be addressed immediately since
time is running out for these individuals fo cure their defects, Becayse of the time
sengitive nature of this issue, 1 have copled Brian Shinn on this email. Also, can vou
confirm the numbers I cited for each of the signature issue? Thank you.

Bob DeRose

Barkan Nefl Handelman Meizlish, LLP.
360 8. Grant Avenue

P.O.Box 3988

. Columbus, Ohlo 43216-198¢%
514-021-4221

614-744-2300 {Fax}

. mmm
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IN THE SUPREME COURT OF OHIO
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Respondents.

RELATORS’ MOTION FOR ILXPEDITED CON §I§}ERATION

. Pursuant to Supreme Court Rufe X, Relators move the Court for an order expediting

consideration of this election matter consistent with Section 9 of Supreme Court Rule X and in
otder to permit the timely counting of ballots and certification of election results by November
25, 2008, The basis for this motion is set forth in the attached Memorandum in Support.
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The inssan,t action seeks mm:‘damusfeliei’ compéliing Respondents to campiy—with the

'.mandatory requirements of R,.C 3505 181 and RC 35{}5 183(B}(1)(a) which prescmbe the

requlremants for ecns:deraﬁon of pﬁ‘amsmnal halicsis As set forth i the Affidavit of- Mathew

WM Damschri}ciﬂr, Iﬁeé mmamparanaousiy i‘zez“ewamg g;sfcsvismnal baiiets {}uﬁ%ﬂﬁy pcnémg %@fﬁra

 the Franklin Cnunty Board of Elections may be decaswe in one or more of three undecldeci races,

1t is thus egsential that all provisional ballots comp!ymg with Ohio 1aw are propetly counted and

- that those ballots which do not comply with the mandatory statutory requirements be excluded.

Yet, as further set forth in the Complaint and accompanying affidavii, the Secretary of
Stale secks to avoid this very result. Sincs the November 4, 2008 election, the Secretary of State
has directed that the Franklin County Board of Elections consider and count the provisional

batlots in a manner flatly inconsistent with Chapter 3505 and, as well, the Secretary of State’s

owWn priﬁr directives. Neither this Court nor the pubﬁc should countenance such post-election

gamesinanship,
Section 9 of Supreme Court Rule X sets forth an expedited schedule for consideration of
election matters plven “the necessity of a prompt disposition of an original action relating o a

pending election” and in order to afford “the Supreme Court adequate time for full consideration

" of the case.” The Rule provides:

Because of the necessity of & prompt disposition of an original
sction relating 10 & pending election, and in order to give the
Supreme Coutt adequate tiroe for full consideration of the case, i
the action is filed within 90 dovs prior to the election, the
respondent shall file a response to the complaint within five days
after service of the summons. Unless otherwise ordered by the
Supreme Court, relator shall file any evidence and a merit brief in
sappost of the complaint within three days afler the filing of the
response or, if no response is filed, within three days after the
response was due, Respondent shall file any evidence and a merit
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brief within thiee days afier the filing of rglator’s merit brief, and
relator may file & reply brief within thres; days after the filing of
vsponclent s merit brief. Motions to dismigs and for judgment on
the pleadings méy not be filed in expedited electwn casés. The
partics shall serve the response, evidenios, and merit briefs on the
date of ﬁlmg by peisonal- Se‘:mce, facsumle transmtssmn, or e—maﬂ

[Emphasis added]

Although this action is bemg filed ¢ r” i aiecnnﬂ, the,s very consems underiymg ‘

Semmn 9 of Supreme Coust Rule X dre present heré, Indeed, thesf are e';en nore p‘mmum@d

given the necessity to complete the tabulation of all vetes, including provisional votes by

Novesmber 25, 2008, which is the statutory date for oertiﬁcatinn of the ¢lection résulm

Troeem o A0 3

Accordingly, fime is of the essence fo prevent ll'rcpdraum harn,! Bxpedited consideration

of this matter is therefore requested so-that this Court will have the opporfunity to consider and
resoive this dispute and pcrmu the Fraxzkhn County BO‘“?"‘ of Eiections io determine the validity

of each provisional bailot, complete the counting of ali votcs, and ceruﬁ! the election results by

Resl,%_
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Wb W, Zeiger (00 it ¢
Maerion H, Little, Jr. ({)@425'79)
Christopher J, Hogan (0079829)
ZEIGER, TIGGES &£ LITTLELLP
3500 Huntington Center

41 South High Strset

Columbus, Ohio 43215

{(614) 365-9900

{614) 365-7900

November 25, 2008.

mitted,

Counsel for Relators

1 Consisient with the instant request, Relators have, separste and apart from the ordinery scrvice of process
by this Court, provided, both by hand delivery and electronic servics, copies of the comp]aint ané all related papers
upon Res;mndents
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The undersxgned hercby certiﬁes that a copy of thie foregoing has been set'vcd this 13™

CEE&TIFiC&TE (}Ef gEREgQE

day of Ncwem’ber, 2008 vin hand deiivery and cmaﬂ, upan the feﬁnng

£59.001:189121

.’ﬁw ﬁonérabie Naney 1L Rs:,sgms

Attormey General
State of Ohio

State Office Tower

30 E, Broad Street, 17th Floor
Columbus, OH 43215.3428

Jennifer L. Brunner

Secretary of the Stats of Ohio
180 East Broad Street
Columbus, OH 43215

Ron O'Brien, Fsq.

Franklin County Prosecuting Attorney
373 South High Street, 14th Floor
Coluriibus, OH 43215 '
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STATE OF OHIO, ex rel.
DANA SKAGGS et al.,

R&lamrs R : o - o .

Vs, o | CaseNo | |
JENNIFERL.BRUNNER . | - ORIGINAL ACTION IN
- SECRETARY OF THR STATE OF S MANDAMUS -~
- OHIO, stal, | 3 - i
Respondents. £

MOTION OF RELATORS DANA SKAGGS AND KYLE FANNIN FOR AN ORDER
PURSUANT TO CIVIL RULE 65 AND SUPREME COURT RULE X, SECTION 2, FGR
- TEMPORARY INJUNCTIVE RELIEF PENDING THE COURT’S CONSIDERATION
CERY, RS’ REQUEST FOR A_LMUS RELIEF

 Pursuant to Civil Rule 65 and Supreme Court Rule X, Section 2, Relators Dana Skaggs e
and Kyle FPannin move the Court for an order temporarily restraining Respondents the Ohio
Sectetary of State, the Franklin County Board of Blections, and their 4gents, servants,

employees, attorneys and those persons in active concert or participation with them from opening

the provisional ballot application envelopes cast es part of the November 4, 2008 general

-election, pending this Court’s consideration of the merits of Relators’ request for mandamus
allod
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“[{]f rf@e secréiary of siate ‘has, under the law, misdirected the
members of the board,s of $Iec:;ons as to tﬁeir dut;es, ﬂge matier

wrongh 20 idpmus. - I the
secretm*y 5 advfce fto rhe baard of elecﬁam] is ‘an. ervoneous
interpretation of the election laws theve fnust be some remedy (o
correct the ervor amf to require proper a‘nstructiem m !;em of those
EF?&ﬁeQusfy glven,”™ S :

[Statee ier, 2008-Ohio-5041
ﬁZ% \295}8}} a S
Such rehef is sou,ht hers. [n violation of Ohio Revised Code Sections 3505.181,
3505.182, and 3505.183, the Ohio Secretary of State has provided erroneous interpretations of
Ohie’s election Jaws to the Franklin C County Board of Elections for determi .ivzg the eligibility of
provisional ballot applications. By this action, Ralators seck mandamus relief “to correct the
‘error and to require pmpf:i mstmchons m liew of those @rmneous}y given.”
Fven with ihe brznaﬁt 0f this Cuurt“s ﬁxpﬁdlted sansxderancm of Relators’ rfc*,qu.est3 there is
g visk that the provisional hallol apphcahon envelopes will be Gpened the envelopes discarded,
and the provisional votes counted. Such an ocourrence would irreparably alwr the status quo
because the provisional i;ailcts, once opened, are separated from the provisional volery’
application (which is the sole document containing voter identifying information) and then
commingled with other ballots, . As stated in the Damschroder Affidavit, filed
gontemporanecusly herewith:
Upon completion of the review of a Provisional Ballot Application,
if the provisional ballot voter is determined by the Board of Elections to
be eligible to vote, the envelope on. which the Provisional Ballot
Application is printed is opened and the ballot is removed. To assure the
secrecy of the provisional voter’s ballot choices, the Provisional Ballot

Application envelope is then separgted from the ballot it contains and the
ballot is then commingled with all other previsional ballots cast in the

Election. As a_consequence, once ife Provisional Ballot Application
envelope is opened, it is impossible to determine the votes of any

o)
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cizspuws mgardmg thaehg:bllity 6f Prwzsmnal BallatApglxcatmm must
be resolved before the Proyisional Ballot Applications are opéned and the
o enclcs&d bailﬂta are sepafa‘wd ﬁ‘t&m thﬁ App!icauen envatepgs; ‘

(Aﬁidawt of Matthew Damsohmder %{ 6
{smphasw aﬁdsd} NE

In short, the opening ai‘ the- movxsmnal ballots’ Would ring ) bell that cazmot Iatcf be
uﬁrﬁng. No }egal, remedy can change this fact. - Thus, injunctive relief is nscasséry to maintain
fho status quo pending this Cowrt’s issuance of mandamus r;lief csmpéﬂing the Secretary of
State to comply with Ohio Election Laws,

i1, - ' STATEMENT OF FACTS
A. The November 4, 2008 Election And The Prﬁvwiamai Yoting Process,

Unofﬁcial'remrns from'the November4 2008 electwn (the “Elechon”) indicate that
Republican Steve Stivers leads Democraf Mary Ja I{iiroy by nearly 400 votes in the: election for
the 15 Congressional Dlstrsst seat Damocrat Nam:y Garland leads Republican Jim Mc(}regcr
by 783 votes in the, 20" House District race; and, Dnmocrat- Marian Harris is 40 votes shead of
Republican Brad Lewls in the 19™ House District ‘(the “Undecided Races™), [Affidavit of
Matthew M. Damschroder § 2 (“Damschroder Aff'd”).] The outcome of each of these thires
¢iec1:ioﬁs may be determined by the provisional bailots the Boatd of Elections is now reviewing
for eligibility but which have not yet been counted. [Id.] More than 27,000 provisional ballots
were cﬁst- in Franklin County in the Election, [Xl a1 3.] |

| Pursuant o Section 3505181 of the Ohio Revised Code, a voter may cast a provisional

ballot if his or her name dees not appear in the poll list; he or she fails to provide required

identification at the polling place on the da‘:é of the Election; the voter previously requested an

:
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absentee ballot; and for other spcciﬁed-. teasons. [See g]_gé ;_c_l_] If the voter wishes to cast a
provisional ballot, he or she is'pmvidéd & vaisi?ox;al Baif}oigippiication prepared by the county

Boaidl of Eleotions and a ballot. [1d, ot 9 4 m;bim' to Damschroder AfPd (Franklin County

vaw{@nal Eal}::vt Apphcahcm)} The vazsiana} BﬁHGt Apphcatsea speciﬁcaﬁy reqmres that N
- the voler m'ﬁvxéa ner ﬁamﬂ, s:gnamre, and varigyiﬁg 1deﬁuﬁcatmn zn‘i‘arm&mn VA ait&ma%weiv
: -reqmrcs-her_ to s:gzz tha identification vepﬁcatm _afﬁ;:manon mqumd by RC, 35-85.18(A)(4},

' The Appﬁééﬁnn xs printed on an envelope mte whwh the voter inserts his or her provisional

ballot. [Damschroder Aff°d 94} The voter then seals the -cri'éeiegﬁ. [ld.]

B.  The Provigional Ballot Verification And Coun

Upon receiving the sealed provisional ballot applications, a county Board of Blections is

required to use the voter-provided information on the Application to determine the voter's

eligibility to cast a provisional ballot, [Id, at § 5.] Such information is then cross-checked ’

against. the informiation of the Board of Elections, and of other county Boards of Elections, to

determine the eligibility of the provisional ballot voter. [Id.]  If, upén completing its review,

~ the Board of Elections determines that a pri}ﬁsionai ballot voter is aiigible o vote, the envelope

ott which the Pm\risénzmi Ballot Application is printed is opened and the ballot is removed. [Id,
89 6] |

To malntasin sée_recy’, the Board of Electivns then separates the Frovisional Baiiiai
Apptication from the ballot it contains and commingles the ballot with all other provisional
ballots cést in the Election. [Id,] Thus, once the vaisidnal Ballot -Applioation envelope is
opened, it is impossible to determine the votes of any particular provisional voter, making an
after-the-fact assessment of the appropriatencss of the Board of Elections’ determination as to

the eligibility of any particular provisional ballot voter impossible. [Id,] Thus, consistent with

T e .
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t :ﬁfﬂﬁﬁfé of Eler lians‘.stat".a* r:“ nandate, d u}.ai}‘w o8 raéé:‘ding the eligibility of Provisicnal Ballot
' Apphsatmns must be resolved before the I’mvzsmnai Bailet Appiicamns arg opened and the
: ,@nciosed baik&ts are scparated from the Appiicauon envampes See Ohw Rev. Cade §
3503 183(D) (“No pmviswnal baiiots shali be couniﬂd ina pamcuiar county until ‘the board
d@ianmneg the eiigszilty to be cuunted of ail pmvxsrunai baﬂéts aazs% in that county .. ' |

C. Imﬁal Pmeﬁssiﬂg Keveals Szghnﬁeant Flaws ln A Number Of Franklm
eunt Baliot : . ——

Initial precessing by the Eranklin C'ounty Roard of Rlections suggests that the majority of
the Provisional Ballot Applications have been _sﬁbmitt_eci by Franklin voters who are eligible
under the applicable statutes, {Bamschmdér_ Affd § 8] Such processing also suggesis,
however, that a number of the Provisional Baliot Appiications are fataliy flawed because the
@ter who fendered the provisional ballot is either ot properly regisiered {o vote or voied in an
incorrect precinét [Id.] If this initia-l processing is confirmed by the Board ‘of‘ E!éctions, these
Applicaticns will not be openéd or ceunted. ﬁij Asa reéuii;, the eligibility of 2 high percentage
of provisienal voters is clear. [Id, at i} 9.]

Nonetheless, a djspute has arisen regardmg the eligibility, under tha Ohio election
glatutes, of certain categones of pmv;smnai_bailqts‘ These include, infer alia, Provisional Ballot
Applications on which the voter failed to provide bosh his or her name and her signature. [Id, at

| 4 10.] The Frankiin County ?mvisiénai;'Baﬂotﬁppiicaiion clearly indicates, in capital letters,
underscored, and in bold type: the provisional ballot voter is directed to “CLEARLY PRINT
NAME-(REQUIREDY" and provide the “VOTER'S SIGNATURE-(REQUIRED).” [See
Exhibit A to Damschroder Aff'd.] Despite the cIérity of this language, approximately 3-4
percent of the Franklin County i’rnvisional Ballot Applications lack either the name or signature,

or both, that is specificaily required by the Application. [Damschroder Aff'd § 10.]
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. The Seeretary Of State's Pre-Election B:reeﬁim, C{susmgeué With The

gggimahie Statutory. Langgage. .
On Mgrcfzi A 2@ ﬁ, Bnan Shmn, Ass:.stani General Oounsei o Swwtafy ef Staw

Jonni Rmnner responded oa scries of que%tmns ﬁmm the Frankim Caumy Beard of Eiectmns

r@gardmg proaedutes for counting prowsmna} bmlo‘ts {1__,, at 'Il 11 Exh B fn Dam::hmder Affd

(e-ma&i)j In respanse to & qsastwﬂ regardmg a voter’s. mﬂnre o pﬂmde both her name gﬁ"' "

signa,ture on g provisional i}aik:st application, Smriﬁ adviaefi
5y Voter did not print his or her pane ou column } bt sigaed
the provisional ballot affirmation statement. The' ballot
canmot be counted unless the voter’s npame appears
somewhere on the prevmmnal ballot affirmation - envelope
writien by the voler or a poll worker. Name AND signature
are required by R.C, 3505,183(B){1)(a) as stated above,
|  [Emphasis in original }
Shinn’s March 31 20‘38 mstrumon that a voter s fmlure 10 prowde both het “Name AND
sxgnature” was GOHSISf.eﬁt with the Secre‘tary of State 8 pre-Eiectwn interpretation of the ,Qlai
languag, ¢ of Secmen 3505.1 83(3}(1)(&) of the Ohio Rs:wsed Code, which states in pertinent part:

, the following information shall be included in the written affirmation in order for the

provisional batlot to be eligible to be counted:  {a) Tha individual's name and signature .

(Emphasxs auaui) In Dn*eahve 2008-101 {“SOS Directive 40{2-3401”), Secretary of Stale

Bronner instrucied that the faﬁura of & provisional baiiﬁi* voter 1o pfowde Yoth her name and hor
signature on the Provisional Ballot Application preciuded & Board of Elections from treating the
provisional ballot as eligible and requifed that the Provisional Ballot Application “shall neither
{be] openled] nor countled]™
if AI‘W of the following &ppiy, board staff responsible for processing
provisional baliots shall recommend to the board that a provisional ballot

not be counted, and a board of elections shall neither open nor count the
. provisional ballot: ‘

et L e e
i S A AT L e o




. ow -
, a} The mdivxduai dui mt pwvzdc the fmlleng

(1) His ‘or her naine and sz’gm!w*e as the pt:rson who cast -
ths pmwsmnal bailc)‘t .

“:f;-;:- . . l*' L * ‘_-_ ‘

" [Exhibit C t Damschroder AfPd-
. (Bold emphasis in original; bold
italics emphasis added).}

Consistent with this pre-election direction from Secretaty of Brunner and her office’s e-

3.1

mail instruction of March 31, 2008, the Prosecuting Attorney’s Office of Franklin County has

advised the Franklin County Board of Elections that Qhio statutes require that the provisional -

ballot voter must provide both her name and her sighature fo be eligible to have her Provisional
Bafict_ Application. opened and her. baliot céunteci. [Damschroder Affd 9 13, Bxh. D to
Damschroder Aff'd (e-mail chain containing correspondence with Prosecutor's office).] The
Franklin Coundy Boé,rd of Elections was pre;iaréd t.o follow the pre-Election instructions of the
Secretary of Staté.and to disﬁuaiify‘aé faiéliy ﬁp;ﬂv;e,d alf provisionél baliots that did not comply
with Mr., Shinn’s ‘mncluéipn that “Name AND sipnature are required by R.C.
3505.183(B)}(1)a). .. .» [Id.at Y 14.]

E, The Secretary Of State’s Post-Election Change Of Course At The Prompting
Of A Politieal Campalgn Attorney,

On Monday, November 10, after the Fran}din County Board of Elections had released ité
initial tallies showing that Democrat Maty Jo Kilroy trailed Republican Steva Stivers by nearly
400 votes for the 15" Congressional District seat, Bob DeRose, a lawyer for the Kilroy

i

Committee, challenged the determination of the Secretary of State that R.C. 3505.181(BX1)(a)

e SRR 5 g e e ey e, s o
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réqﬁires a PiZ’GVi‘:ﬁGi.‘ﬁi Ballot Appiicaﬁon is xueh ible to be cc-qﬁted u:niesa it contains Both the
neitie and the signature of the provisional ballot voter. [Exh. D fo Damschtoder AFd (e-mail
chain 6ontaining' D‘cRbse e-mail )'] "I his-¢-faail, #fhich \'-Nas‘copiéd i, among others, attorney
‘Slmm, Dcﬁnse went so far 8 to assett that & provzsmnai Eallot must be ceunted evan if it iacks
both the prmtad mma cmﬂ? the &zg&a*urs of the provzsiaﬂai 'ba!let ‘m‘taz' {ZgL} ‘

| Laj:er that same day, Simm responded, revefsmg }us pmor insteaction of March 31, 2008
that both the “Namc AND sagnamre are raqulred by R.C. 3305, 183(8)(1)(&) cres
{Damschroder Aff’d_‘;} 16.1 Rather, in response to the DaRﬂse requasi, Shinn directed that the
Board of Blections deem eligible vaisi(mai Ballot Applications that do not contain “the voter’s
" name anyv;*here on the provisional ballet envelope® as long as “your board can determine from
the information provided by aheckiﬁg addeesses and the digitized signature in your VR database
%at the person is;registcred te vote, voted in tﬁe correct precinet and that the person was no“i:
required to provide additional information/id within 10 days....” [Bxh D {e-mail chain
containing Shinn’s November .l{) g-maill] Shinn went so far as to indicate thet if g voter's
signature is found on the provisional batlot envelope, “but not riecessarily in the correct place[s)”
ie, it is not set forth as t;e provisional ballot voter's execution of the written affirmation

expressly required Ey R.C 35{35381(13}(2)}, then “fhe provisional baliot can be counted,” [Id.]

In & subsequeut e-mail sent ;Novembér. 12, 2008, Shinn confirmed. that the Secretmry of Siate

agreed with his change of course, ami concurred with and adopted his November 10, 2008
direction to the Franklin County Board of Elections. [Id, at § 17; Exh, D to Damschroder Aff’d
{e-mail chain containing Shinn’s November 12, 2008 e-mail).]

Simply put, this post-election reversal of course is inconsistent with the plzin language of

Section 3505.181, and it is inconsistent, as set forth below, with the Secretary of State’s duty to

'




- Prcvlsmnal Baﬁe“z Apphca‘twns are openeé there wilk ba no way to dei;ermlne which ballots were

ehgﬂﬂe under the Ohm statutes and ‘which were not. Andg, in the sbsence of interim mjlmctwa

- relief, there wnll b@ 1 way 1o correct 'th& Secretary of Sta:tﬁ s érror-in mtsdirectmg the Eﬂal‘d of

Piect&ens undar the ap;ﬂmabia statutes

314 5 _' o MBANALYSIS

As thc Court recently rc1terated Ohio law ¢learly provzdes for relief in mandanus where

“the secrgtary c:f state *has, under the Jaw, mxs(itrected the memhers pf the boards of elections as

io their duties ....”" Stale ex rel. Colvin v. Brosmer, 2008-Ohio-5041, 4 20 (Sept, 29, 2608),5 An

action in .mandamaa lies becausé “af thé secretary’s advice {to the boards of elections] is an
erronecus interpretation of the election laws ths ¢ must be some remedy to correct the error and
io require proper i;jxstrgctions Ain liew of those erroneously giv«;;a,” Id; In such circumstances, no
deference is due the Seéretary-’s_inwrpretatinn beeause “we need not defer to the secretary of
state’s interpretation because it is unreasonable and fails to apply the plain” laﬁguage of the
statutes af, issue. State ex rel. Stokes v. Brunner, 2008-Ohio-5392, 29l(00tf 15, 20083, Indeed,
in Stokes, the Court granted relief in mandamus where the Secretary of State “erroneoushy
advised boards of elections that ¢ they are not required to permit duly appointed observers at in-

person, abseniee-voilng locations ...” Id. at § 1. Because suth advice was premised on an

! Supreme Coust Rule X plainly states that the provisions of the Chie Ruies of Civll Pracedure are applicable
in an original setion before the Supreme Coust, uness they exprossly confliot with this Court’s Practice Rules or are
otherwise “clearly inapplicable.” See, ¢.6., State eX rel. Yeagley v, Harden, 68 Ohfo St. 3d 136, 137 (1993) (“[Wle

have applied the Civil Rules in mandamus actions ....”). One such, rule that is not clearly inapplicable is Civil Ruls -

65, which permits a movant to seelt injunctive reiief in order to maintain the status quo pending a resolution of the
merits of the case, Ascordingly, Relators are entitled to seek temporary injunctive relief, pursuant to Clvil Rule 65,
as part of this original action, in order to simply preserve this Court's ability to ensure the proper enforcement and
implementation of Ohio’s election laws.

advise boerds of election in. accordance: with the a;ipii.c&bla Ohio elections law. But, if the
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incorrect interpratation of, inter alia, Section 3505.21 of the Revised Code, mandamus veliaf was
~appropriate. Id, & ﬁﬁ]i 30.

So, too, m Sta e X,

Caurt grantcd & wnt z}f man-:iamus where t}m secretary cf‘ state zssued a memorandum o boards

of eiecﬁmns tha% had adﬁsed tham ts; rag&et @sr‘tam abssﬁfﬁg bailaﬁ: applwa&ann ihaf cizti not,

conbam 2 “check™ in an afﬁrma,tmn box. Because the apz&lieahle stamtory pmmsmn dees not
“strictly r&quirs that the box™ be checked, the Secretary of State—’s int@rpratatien failed to “apply
the plain language” of the statute. Id. at 99 21, 26. Therefore, mandamus relicf was approprisie,
I at 9272 ' |

Since a Writ of Mandamus is the .p;oper remedy for addressing the Secretary of State’s
failure to comply with Ohio election laws, interim injunctive relief should be entered pending the
Court’s detcnninﬁtinn of Relators’ request. The traditional factors to be considered for issuance
_ of temporary injunctive relief under Civil Rule 65 track those’eteménﬁs necessary for mamlamus
relisf: . (1) whethe r the movant has shown a stmng or substantial likelihood of success on the
merits; (2} whethﬁr the mgvant has shom that it will suffc;xr irreparable injuty if the injunction is
not granied; (3} whether issuance of an injunction will causo substantial harm o the respondent
or to third parties; and (4} whether e;.n injunction would serve the public interest, See Corbett v,
Ohio Bidg, Aufh, 86 Ohio App. 3d 44, 49 (10" Dist. 1992). Here, each of the clements

warranting enity of au injunction are present:

* Ses piso Stafe ex rel, Melvin v, Sweeney, 154 Ohio St. 223, 225.(1950) ({W)here there is an act of an
officer requiring the construction of & statute, concerning which there may be an honest difference of opinion,

- mandamus is the proper remedy to compel such officer to act in acoordance with the requited construction, or to
show cause why he does not.”), ,
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‘A, Relators ArgLikehi to Suceeed on i_ﬁe Merits: |

To esta'élis.’h an entitlement to mandarmus relief in an action against the'Secretaryof State,

'the ralator hust estabh.sh (1) “a clear legal nght to the requested relief™; (2} “g ;:umsmndmg : '

cleat iggal duty on the 'part @F the seeretary of state to prov:de ity and (3) “the lack of an
adequaie ramcciy in 'ehe ordinary course of fi*za iﬁw " Stokes .’Zﬁi‘iﬁﬁhimﬁ%, at ii 13 Eac‘h of

 these elements is clearly presem here.:

1. Reiators, As Ghm Resn&ents And Prankiin Cmmty ers, Have A
pgal Right To The euested Relief, .

As a threshold matter, sach of the Rﬂlatm's in this case, who are all Qhio citizens and
Franklin County electors, have standing to seek mandamus relief Indeed, this Court has & “long
line of cases establishing that mandamus is svailable to enforce public duties, that any duty

related to an election is public, and thai o citizen has the capac o stie_gven-i the onl:

generally gﬁ cly Z;g w.” State ex rel. Barth v. Eﬂ@ﬂmn C{)wtg Board of El@iw;gg, 65 QOhio 8t

5&-21;—7, 221 (1992) (emphasis added). Thus,asa matter of law, Relators have a glear Jegal right

1o enforce “any duty related to an election,” including the duty of the Scéremry of State to ensure
complisnce with Ohio’s slection statutes, Egg, e, id. |

2. The Secretary Of State Has A Clear chal Duty -‘Ts Ensure
Compliance With Ohio's Election-Related Stgtutes, And To Not

“Misdirect” 'I‘he County Eggg{:is Of Blections. -
It is well settled that “election laws are mandatory and require girict comgliaﬁce and that

substantial compliance is acceptable only when an election proviston expressly states that it is.”
Myles, 2008-Ohio-5097, at § 18 (quoting State ex rel. Ditmars v, MeSweeney,. 94 Ohio St. 3d
472, 476 (2002)). Consistent with this settled proposition, the Court has repeatedly held that the
Secretary of Staf;c has a clear legal duty, among others, to “[clompel the observance by election

afficers.in the several counties of the reguiremg' nts.of the election laws™ 1d. at § 11 (emphasis

11
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added). Sce glso Stokes, ;"“‘;‘“~’7‘"5‘~‘ 392, at § 14 (same) %ﬁm ﬁﬁe"S"*-“““"y advises ot
mmc‘cs local boards of elecmns in & manner inconsistent thh the EXITess sw.tutory language,
she aise has a clear legal duty, enfercaable in mandamus 10 correct her error and {o engure the
bc:ards comphance with the plain statutory Mnguag@ Sé M Ies, 2008-0}110-5097 at 1& 27
Biokes, 2668 Qi’xmﬁs% at i{ 30,

Cﬂnsistent w:th t'w e decisions, ‘~‘~'e,cretiar; :'Br.unnér has sls!ear‘!egal f:imy to advise cgumy
boards of’ elwtmn in stiict compliance with the applicable elections statutes, mcludmg Seciion
35051 Sj{ﬁ)(l){a) of the Ohio ;wmg.ed Code. It provmesﬁ in pertinent part: |

.., the following iﬁfﬂl’l‘f’l&ﬁ@ﬁ shall be included in the written -
affirmation in-order for the provisional ballot to be eligible to be
- counted: {(a) The individual’s pame and slonature . ...
| ‘ ) [Bmphasis added.)’
_This longuage plainly establishes both the voter's name and signature as essential
- requirements for provisional ballot eligibility. Indeed, the Sccretary of State’s pre-slection
directives to the Board of Elections clearly recognized the import of this plain language, and
instructed that Provisional Ballots were ineligible unless égg{z of these requirements were met,

However, her post-clection directives, as reﬂaatecf in M. Shinn’s communications to the
Franklin County Board of Fiectmns, have now taken an inconsistent position——a position that
: affectwe]y ignores the plain statytory language, In mstmctmg the Buarci of Elections to count
_provzsmnal ballots that do not contam_ both a name gnd signature, the Secretary of State has
“misdirected” county officials by erroé;@usly applylng the applicable eléctions law. As a result,
under S_m__@, she has a clear legal duty to comreet her error and to ensure that the statutes are

properly enforced.

3 Seetlon 3505.182 of the Revised Code provides, in pertinent part, that “Fach individual who casts &
provisional baliot ., shall execute g written affimation.”

-
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3, - Relators Do Not Have An Adegquate Remedy In The ¢ Or ‘! pary Courss
OfThe Law — _— e

As a matter of law, Relators lack an adequats remedy at law. As this Court stated in

Qﬁm “[gllver; th@ pmmmlty of the V. siecuon _' ‘, ell dis
mgnﬁgt_jg as an. apnmﬂriare remg g?;g w r:amgef zhe secrefarv af .smfe o issue m!r‘ cii oRg t

% iom', relatora have est&bhshed that

tﬁey lack an adﬁquatﬂ remedy in the ord}né; Ty COurse a; fihe law.™ Qoivé;; 3-(}hm~5€341 at ‘ﬁ 7

(ciuphasis added). See also Stafe ¢
(2007) (“Given the proximity of the Noverber 6 elaction, relators have established that they lack
an adequate remedy in the ordinary course of law.”). The same clements compelling this

conclsion in Colvin are preseni here: extreme time sensitivity given the necessity for

cerlification of the election results .by Novembef 235, 2{}09 yand the Swefmy of State's insistence

that the Franklin Coun’cy Board of Eiecnons act mcons.*.stent with Ohio law,

The nature of the irreparable harm likely to e sustamed here is even more pronounced

when the Court considers that once the provisional ballot envelopes are opened, the bell cannot
be unrung, The opened proviﬁicmﬂ Ealloi‘s are commingled with all other provigionai ballots,
and thus it is impossible for the Board of Elections fo-make am after-the-fact assessment of the
eligibility of any particular provisional ballot.
| B. Relators. Will Suffer Irreparable Harm Absent Temporary Injunetive Relief,
- Absent a.iemporary injunctioﬁ enjo@g the opexiing of the provisional ballot gnvelop&s,
Rﬁlators.will suffer rreparable harm, in the form deseribed above, Onge the provisional ballot
envelopes are opened and the ballots intemingied,_no_legél remedy will be able to “uming the

bell.”
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C.  The Harm Sﬁffe?ed Absent Temparary Injunictive Relief Clearly Gutwmghs
The Akernative, And The Pubiie Interest Favors Eﬁforcemerxi Gf ka §

Elewtmn Statﬁtgs. e

Any harm imposed by an order {gmgorgﬁgz cnjommg lhe epening of provzsmnal ‘baliet _

'cnveiepes is czearly oﬂtweighed b}f the altemahva, whmh wo*ﬁid eﬁacﬁvely depriva the Court of

an ogﬂaﬁumty w0 cnsute that Ghio 3 ek%ﬁtwn iaws ate ;ﬁmﬁeﬂy enfere;ed by th% statd amciai w%w

is pnmamy chargewd with cnfercmg them, For thc same reason, the public interest would clearty

be served by a wmpormy mgunction (;hax me‘rely preserves th).s Coutt’s ability to ensure the

proper’ enfércemem éﬂd implemmtaﬁ’on of Ohio’s election laws. Eiec’cion races, of course,
should be determined consistent w;with the requirements of Ohio law, as opposed io ;the Secretary
of State’s cutrent sffort to rewrite the rules afte the election has been held.

For the foregoing reasons, this Court shémd grant a iezﬁporary injunction restraining and
enjoining Respondents the Ohio Seeretary of State, the Franklin County Board of Elections, and
their agents, servants, employess, attemeyg.and those persons in active coneeﬁ or participation
with them from opening the provisional baﬁat, application ei;veéapes cast as part of the
November 4, 2008 generel election, pending this Court’s consideration of the merits of Relators’
request for mandamus relief.

Respectfolly submitied,

(Ol

Joth W, Zeiger (0010707)
Marion H, Little, Jr. (0042679
Christopher J. Hogan (0079829)
ZEIGER, TIGGES & LITTLELLP
3500 Fruntington Centex

41 Bouth High Strest

Columbus, Chio 43215
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(614) 365-9900
(614)365-7900

B Counsel for Relators -

T

The undersignéd herely éﬁﬁ%ﬁéﬁiﬁt awpy of %%aé-faf}égﬁiﬁg has been served this 13"

day of November, 2008, via hand delivery and emeil, upon the following:

850.001:189125:

The Honerable Nancy H. Rogers
Aftorney General .

State of Ohio a

State Office Tower .

30 E. Broad Street, 17th Floor
Columbus, OH 43215-3428

Jennifer L Brunner

~ Secretary of the State of Ohio

80 Bast Broad Street
Columbus, OH 43215

Ron ("Brien, Bsq:
Franldin County Prosecuting Attormey
373 South High Street, 14th Floor

Columbus, OH 43215

~ Christopher J. Hogan (0@329)
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