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STATEMENT REGARDING ORAL ARGUMENT 

This appeal necessarily raises, in the first instance, the significant 

constitutional issue of the District Court’s improper expansion of federal court 

subject-matter jurisdiction.  Relators, who are all Ohio residents, sought a remedy 

available under the Ohio Constitution, against Ohio Respondents for violations of 

an Ohio election statute.  It was filed before the Ohio Supreme Court.  Although no 

federal claim was advanced, the Ohio Secretary of State removed it to the District 

Court.  The District Court refused to remand this case, holding that somehow this 

action implicated a prior Consent Order (cited by the Secretary of State in defense) 

and this supported federal subject-matter jurisdiction.  Such a result was squarely 

rejected by this Court in City of Warren v. City of Detroit, 495 F.3d 282, 287 (6th 

Cir. 2007).   

The second issue, which involves the interpretation of Ohio’s elections laws 

as applied to provisional ballots, is likewise substantial and, given that Ohio has 

yet to certify its election results, of great time sensitivity.  Literally, the eligibility 

of votes potentially impacting the final election results remains in limbo. 

While these important issues are certainly deserving of the attention of an 

oral argument, the time constraints imposed here make time of the essence, and 

thus, it is respectfully submitted that this appeal be resolved on the parties’ written 

submissions.
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I. JURISDICTIONAL STATEMENT 

 As set forth herein, the District Court lacked subject matter jurisdiction over 

the removed action.  Nonetheless, on the basis of its erroneous assumption of 

jurisdiction, on November 20, 2008, the District Court granted summary judgment 

to Secretary Brunner and entered a final judgment.  As a result, such order was a 

final order in a civil case, and the Court has jurisdiction to consider this appeal 

under 28 U.S.C. § 1291.  In addition, because a final order has been entered, the 

Court has jurisdiction to consider the District Court’s denial of Relators’ motion to 

remand.  City of Warren v. City of Detroit, 495 F.3d 282, 286 (6th Cir. 2007).   

Relators filed their notice of appeal on November 20, 2008. 

II. STATEMENT OF ISSUES PRESENTED 

1. Whether the District Court erred in concluding that the Franklin County 
Board of Elections, as the party ultimately responsible for evaluating and 
counting provisional ballots, is merely a nominal party, whose consent is not 
required for removal of a state court action to federal court.    

 
2. Whether the District Court erred in concluding that the Franklin County 

Board of Elections’ consent to removal was unnecessary, because it had not 
yet received service of process at the time of removal, even though the 
Board had entered an appearance in the Ohio Supreme Court action, and 
even though the Secretary of State, herself, had not yet received service of 
process at the time of removal.    

 
3. Whether the District Court erred in granting the Secretary of State’s motion 

to realign the Franklin County Board of Elections as a Relator where the 
Board was the subject of Relators’ request for interim injunctive relief and 
where the Board has ultimate responsibility for evaluating and counting 
provisional ballots.   
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4. Whether the District Court erred in concluding that Relators’ Complaint, 
which asserts only state-law claims for Mandamus relief against a state 
official, pursuant to express Ohio statutory provisions and which expressly 
disavows any federal claims, nonetheless asserts federal claims for relief.  

 
5. Whether the District Court erred in concluding that consent orders entered in 

another case, to which Relators were not parties, create federal question 
jurisdiction in a removed action.  

 
6. Whether the District Court erred in concluding that state law claims that 

purportedly implicate federal consent orders entered in another proceeding 
necessarily give rise to federal question jurisdiction.  

 
7. Whether the District Court had subject matter jurisdiction, in a Mandamus 

action under the Ohio constitution, to interpret the meaning of Ohio statutes.   
 
8. Whether the District Court erred in failing to strictly apply the terms of Ohio 

Revised Code § 3505.183(B)(1) (ADD-12), which was promulgated by the 
Ohio General Assembly pursuant to 42 U.S.C. § 15482(a)(4) (ADD-1). 

 
9. Whether the District Court erred in failing to apply or erroneously applying 

the applicable canons of statutory construction in interpreting Section 
3505.183(B)(1) of the Ohio Revised Code.   

   
10. Whether the District Court erred in concluding that federal consent orders, to 

which Relators were not parties, somehow trump the plain, unambiguous 
language of Ohio statutes.   

 
III. STATEMENT OF THE CASE 

 Relators Dana Skaggs and Kyle Fannin (“Relators”) filed this Original 

action in mandamus on November 13, 2008 in the Ohio Supreme Court.  Ohio 

Secretary of State Jennifer Brunner (“Secretary Brunner”) and the Franklin County 

Board of Elections (the “Board”) were named as Respondents.  [Rec. Entry 3.] 
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 Pursuant to Chapter 2731 of the Ohio Revised Code,  Relators sought a writ 

of mandamus compelling, among other things:  (1) Secretary Brunner to correct 

her erroneous instruction to the Board, based on an erroneous interpretation of 

Section 3505.183(B)(1)(a) of the Ohio Revised Code, and compelling her to advise 

the county Boards of Elections that any Provisional Ballot Application cast in the 

November 4, 2008 election must include both the voter’s name and signature in the 

statutorily required affirmation and if it does not, it is not eligible to be counted; 

and (2) compelling Secretary Brunner and the Board to reject any Provisional 

Ballot Applications as not eligible to be counted if the Application does not include 

both the name and signature of the voter on the provisional voter affirmation 

required by R.C. 3505.183(B)(1)(a).  [Id.]  Relators also sought ancillary injunctive 

relief to preclude the opening of provisional ballot application envelopes pending a 

resolution of the merits of their claims.  [Rec. Entry 5 (motion).]  On November 

13, 2008, the Franklin County Prosecutor’s Office entered an appearance in the 

Ohio Supreme Court action, on behalf of the Board. [Rec. Entry 11, Exhibit A to 

Motion to Remand.] 

 On November 14, 2008, Secretary Brunner, without obtaining the consent of 

the Board, removed the action to the U.S. District Court for the Southern District 

of Ohio.  [Rec. Entry 2 (notice of removal).]  Relators promptly objected to the 

District Court’s exercise of jurisdiction, and Relators, as well as the Board, filed 
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respective motions to remand the action to the Ohio Supreme Court on November 

14, 2008.  [Rec. Entries 11 and 12.]  Also on November 14, 2008, Secretary 

Brunner filed a motion to realign the Board as a Relator, in light of its refusal to 

consent to removal.  [Rec. Entry 15.]  

 On November 17, 2008, the District Court granted Secretary Brunner’s 

motion to realign the Board as a Respondent, and determined that the District 

Court had subject matter jurisdiction to retain the removed action.  [Rec. Entry 20 

(order).]  Thereafter, the parties agreed to submit cross motions for summary 

judgment, which they did on November 18, 2008.  [Rec. Entries 31, 34, 37 

(summary judgment motions).]  In addition, after the District Court indicated it 

would rule on the cross motions by 5:00 p.m. Thursday, November 20, the parties 

agreed that no provisional ballot applications would be opened prior to 9 a.m. on 

Friday, November 21, 2008.  Thus, Relators’ motion for interim injunctive relief 

was withdrawn.   

 Finally, on November 20, 2008, the District Court issued its decision 

granting Secretary Brunner’s Motion for Summary Judgment, and denying the 

Motions for Summary Judgment filed by Relators and the Board.  Relators 

immediately filed their Notice of Appeal on November 20, 2008.  
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IV. STATEMENT OF FACTS 

A. The November 4, 2008 Election And The Provisional Voting 
Process.           

 
 Unofficial returns from the November 4, 2008 election (the “Election”) 

indicate that Republican Steve Stivers leads Democrat Mary Jo Kilroy by nearly 

400 votes in the election for the 15th Congressional District seat; Democrat Nancy 

Garland leads Republican Jim McGregor by 783 votes in the 20th House District 

race; and, Democrat Marian Harris is 40 votes ahead of Republican Brad Lewis in 

the 19th House District (the “Undecided Races”).  [Rec. Entry 3, p. 20, Affidavit of 

Matthew M. Damschroder ¶ 2 (hereinafter, “Damschroder Aff’d”).]  The outcome 

of each of these three elections may be determined by the provisional ballots the 

Board is now reviewing for eligibility but which have not yet been counted.  [Id.]  

More than 27,000 provisional ballots were cast in Franklin County in the Election.  

[Id. at ¶ 3.]    

 Pursuant to Section 3505.181 of the Ohio Revised Code [ADD-3], a voter 

may cast a provisional ballot if his or her name does not appear in the poll list; he 

or she fails to provide required identification at the polling place on the day of the 

Election; the voter previously requested an absentee ballot; and for other specified 

reasons.  [See also id.]  If the voter wishes to cast a provisional ballot, he or she is 

provided a Provisional Ballot Application prepared by the county Board of 

Elections and a ballot.  [Id. at ¶ 4; a sample application was attached as Exhibit A 
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to the Damschroder Aff’d.]  The Provisional Ballot Application specifically 

requires that the voter provide her name, signature, and verifying identification 

information or, alternatively, requires her to sign the identification verification 

affirmation required by R.C. 3505.18(A)(4).  The Application is printed on an 

envelope into which the voter inserts his or her provisional ballot.  [Rec. Entry 3, p. 

20, Damschroder Aff’d ¶ 4.]  The voter then seals the envelope. [Id.]   

 B. The Provisional Ballot Verification And Counting Process. 

 Upon receiving the sealed provisional ballot applications, a county Board of 

Elections is required to use the voter-provided information on the Application to 

determine the voter’s eligibility to cast a provisional ballot.  [Damschroder Aff’d at 

¶ 5.]  Such information is then cross-checked against the information of the Board 

of Elections, and of other county Boards of Elections, to determine the eligibility 

of the provisional ballot voter.  [Id.]   If, upon completing its review, the Board of 

Elections determines that a provisional ballot voter is eligible to vote, the envelope 

on which the Provisional Ballot Application is printed is opened and the ballot is 

removed.  [Id. at ¶ 6.]   

 To maintain secrecy, the Board of Elections then separates the Provisional 

Ballot Application from the ballot it contains and commingles the ballot with all 

other provisional ballots cast in the Election.  [Id.]  Thus, once the Provisional 

Ballot Application envelope is opened, it is impossible to determine the votes of 
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any particular provisional voter, making an after-the-fact assessment of the 

appropriateness of the Board of Elections’ determination as to the eligibility of any 

particular provisional ballot voter impossible.  [Id.]  Thus, consistent with the 

Board of Elections’ statutory mandate, disputes regarding the eligibility of 

Provisional Ballot Applications must be resolved before the Provisional Ballot 

Applications are opened and the enclosed ballots are separated from the 

Application envelopes.  See Ohio Rev. Code § 3503.183(D) (“No provisional 

ballots shall be counted in a particular county until the board determines the 

eligibility to be counted of all provisional ballots cast in that county ….”).  

C. Initial Processing Reveals Significant Flaws In A Number Of 
Franklin County Provisional Ballot Applications.    

 
 Initial processing by the Franklin County Board of Elections suggests that 

the majority of the Provisional Ballot Applications have been submitted by 

Franklin County voters who are eligible under the applicable statutes.  [Rec. Entry 

3, p. 20, Damschroder Aff’d ¶ 8.]  Such processing also suggests, however, that a 

number of the Provisional Ballot Applications are fatally flawed because the voter 

who tendered the provisional ballot is either not properly registered to vote or 

voted in an incorrect precinct. [Id.] As a result, the eligibility of a high percentage 

of provisional voters is clear.  [Id. at ¶ 9.] 

Nonetheless, a dispute has arisen regarding the eligibility, under the Ohio 

election statutes, of certain categories of provisional ballots.  These include, inter 
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alia, Provisional Ballot Applications on which the voter failed to provide both his 

or her name and her signature in the appropriate place.  [Id. at ¶ 10.]  The Franklin 

County Provisional Ballot Application clearly indicates, in capital letters, 

underscored, and in bold type:  the provisional ballot voter is directed to 

“CLEARLY PRINT NAME-(REQUIRED)” and provide the “VOTER’S 

SIGNATURE-(REQUIRED).”  [See Rec. Entry 3, p. 20, Damschroder Aff’d ¶ 

10.]  Despite the clarity of this language, approximately 3-4 percent of the Franklin 

County Provisional Ballot Applications lack either the name or signature, or both, 

that is specifically required by the Application.  [Rec. Entry 3, p. 20, Damschroder 

Aff’d ¶ 10.] 

D. The Secretary Of State’s Pre-Election Direction, Consistent With 
The Applicable Statutory Language.      

 
 On March 31, 2008, Brian Shinn, Assistant General Counsel to Secretary of 

State Jennifer Brunner, responded to a series of questions from the Franklin 

County Board of Elections regarding procedures for counting provisional ballots.  

[Id. at ¶ 11, Rec. Entry 3, p. 32, Exh. B to Damschroder Aff’d (e-mail).]  In 

response to a question regarding a voter’s failure to provide both her name and 

signature on a provisional ballot application, Shinn advised: 

5) Voter did not print his or her name on column 1 but 
signed the provisional ballot affirmation statement.  
The ballot cannot be counted unless the voter’s 
name appears somewhere on the provisional ballot 
affirmation envelope written by the voter or a poll 
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worker.  Name AND signature are required by R.C. 
3505.183(B)(1)(a) as stated above. 

 
      [Emphasis in original.] 
 
 Shinn’s March 31, 2008 instruction that a voter’s failure to provide both her 

“Name AND signature” was consistent with the Secretary of State’s pre-Election 

interpretation of the plain and unambiguous language of Section  

3505.183(B)(1)(a) of the Ohio Revised Code.  In fact, Section 3505.183(B)(1)(a) 

could not be clearer: 

. . . the following information shall be included in the written 
affirmation [on the Provisional Ballot Application] in order for 
the provisional ballot to be eligible to be counted: 
 

(a) The individual’s name and signature; 
 

 Consistent with this unambiguous statutory language and the pre-election e-

mail instruction of March 31, 2008 from Secretary Brunner’s office, the 

Prosecuting Attorney’s Office of Franklin County has advised the Franklin County 

Board of Elections that Ohio statutes require that the provisional ballot voter must 

provide both her name and her signature to be eligible to have her Provisional 

Ballot Application opened and her ballot counted.  [Rec. Entry 3, p. 20, 

Damschroder Aff’d ¶ 13; Rec. Entry 3-2, p. 1, Exh. D to Damschroder Aff’d (e-

mail chain containing correspondence with Prosecutor’s office).]  The Franklin 

County Board of Elections was prepared to follow the pre-Election instructions of 

the Secretary of State and to disqualify as fatally flawed all provisional ballots that 
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did not comply with Mr. Shinn’s conclusion that “Name AND signature are 

required by R.C. 3505.183(B)(1)(a). . . .”  [Damschroder Aff’d at ¶ 14.] 

E. The Secretary Of State’s Post-Election Change Of Course At The 
Prompting Of A Political Campaign Attorney.     

 
On Monday, November 10, after the Franklin County Board of Elections had 

released its initial tallies showing that Democrat Mary Jo Kilroy trailed Republican 

Steve Stivers by nearly 400 votes for the 15th Congressional District seat, Bob 

DeRose, a lawyer for the Kilroy Committee, challenged the determination of the 

Secretary of State that R.C. 3505.181(B)(1)(a) mandates that a Provisional Ballot 

Application is ineligible to be counted unless it contains both the name and the 

signature of the provisional ballot voter.  [Rec. Entry 3-2, p. 1, Exh. D to 

Damschroder Aff’d (e-mail chain containing DeRose e-mail).]  In his e-mail, 

which was copied to, among others, attorney Shinn, DeRose went so far as to 

assert that a provisional ballot must be counted even if it lacks both the printed 

name and the signature of the provisional ballot voter.  [Id.]   

Later that same day, Shinn responded, reversing his prior instruction of 

March 31, 2008 that both the “Name AND signature are required by R.C. 

3505.183(B)(1)(a) . . . .”  [Rec. Entry 3, p. 20, Damschroder Aff’d ¶ 16.]  Rather, 

in response to the DeRose request, Shinn directed that the Board of Elections deem 

eligible Provisional Ballot Applications that do not contain “the voter’s name 

anywhere on the provisional ballot envelope” as long as “your board can determine 
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from the information provided by checking addresses and the digitized signature in 

your VR database that the person is registered to vote, voted in the correct precinct 

and that the person was not required to provide additional information/id within 10 

days. . . .”  [Rec. Entry 3-2, p. 1, Exh. D to Damschroder Aff’d (e-mail chain 

containing Shinn’s November 10 e-mail).]  Shinn went so far as to indicate that if a 

voter’s signature is found on the provisional ballot envelope, “but not necessarily 

in the correct place[s]” (i.e., it is not set forth as the provisional ballot voter’s 

execution of the written affirmation expressly required by R.C. 3505.181(B)(2)), 

then “the provisional ballot can be counted.”  [Id.]  In a subsequent e-mail sent 

November 12, 2008, Shinn confirmed that the Secretary of State agreed with his 

change of course, and concurred with and adopted his November 10, 2008 

direction to the Franklin County Board of Elections.  [Damschroder Aff’d at ¶ 17; 

Exh. D to Damschroder Aff’d (e-mail chain containing Shinn’s November 12, 

2008 e-mail).]  

As stated on the record before the District Court during oral argument, the 

Board, during its November 13, 2008 meeting, ultimately reached a number of tie 

votes as to whether certain types of flawed provisional ballots would be counted:  

(1) those where the voter executed the affirmation statement required under 

Section 3505.181(B)(2) of the Revised Code, but did not provide his or her printed 

name; (2) those where the voter provided his or her printed name but did not 
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execute the affirmation by signature; (3) those where the voter executed the 

application in the wrong place (i.e., not in the required affirmation); and (4) those 

where the voter failed to provide the necessary voter identification information 

and/or identification affirmation.  Pursuant to Ohio Revised Code § 3501.11(X), 

Secretary Brunner will cast the tie-breaking vote.   

F. Relators’ Actual Claims.  
 
In this action, Relators sought a writ of mandamus, under the Ohio 

Constitution, compelling Secretary Brunner to correct her office’s post-election, 

erroneous instruction to the Board to count provisional ballots even where the 

provisional voter did not comply with the voter’s obligations, under the Ohio 

Revised Code, in completing the Provisional Ballot Application.  As Relators note 

in the opening paragraph of the Complaint, “[n]o federal law claims are asserted,” 

and, thus, Relators’ Complaint has nothing to do with federal law.  [Rec. Entry 3, 

p. 4, Complaint (emphasis added).]   

Rather, Relators’ request for relief turns on the application of the plain 

language of Ohio Revised Code Section 3505.183(B)(1), quoted above, which 

instructs the Ohio Boards of Elections, in mandatory terms, that both the “name 

and signature” of a provisional voter must be included in the written affirmation 

submitted by the elector “in order for the provisional ballot to be eligible to be 

counted.”   
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V. SUMMARY OF ARGUMENT 

Congress made “conspicuously” clear in 42 U.S.C. § 15482(a)(4) that “the 

issue of whether a provisional ballot will be counted as a valid ballot” is left “to the 

States.”  Sandusky County Democratic Party v. Blackwell, 387 F.3d 565, 577 (6th 

Cir. 2004).   Indeed, the Ohio General Assembly has prescribed specific mandatory 

requirements for determining the eligibility of a provisional ballot.   

To remedy Secretary Brunner’s violation of those mandatory requirements 

established by the Ohio General Assembly, Relators, who are all Ohio residents, 

sought a remedy available under the Ohio Constitution, against Ohio Respondents 

for violations of an Ohio election statute.  Although no federal claim was 

advanced, Secretary Brunner removed it to the District Court.  The District Court 

refused to remand this case, holding that somehow this action implicated a prior 

Consent Order and this supported federal subject-matter jurisdiction.  Such a result 

contradicts this Court’s decision in City of Warren v. City of Detroit, 495 F.3d 

282, 287 (6th Cir. 2007).   

Thus, this appeal necessarily raises, in the first instance, the significant 

constitutional issue of the District Court’s expansion of federal court subject-

matter jurisdiction, which is, of course, specifically circumscribed under Article III 

of the Constitution.  It is clear, we respectfully submit, that the District Court 

improvidently extended its jurisdiction to address a state law dispute.  That subject-
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matter jurisdiction is lacking is clear in multiple respects.  From a procedural 

standpoint, the District Court allowed the removal to stand even though all 

Respondents had not “consented” to the removal, thus violating the “rule of 

unanimity,” which recognizes that a defendant’s notice of removal is ineffective 

unless all defendants have been properly joined in the notice.  Harper v. 

AutoAlliance Intern., Inc., 392 F.3d 195, 201 (6th Cir. 2004). 

The removal was also substantively defective.  No federal subject-matter 

jurisdiction existed.  No federal claim was asserted, and under the well-pleaded 

complaint rule, this is dispositive.  Valinski v. Detroit Edison, 197 Fed. Appx. 403, 

406 (6th Cir. 2006) (ADD-15).  Secretary Brunner’s defenses do not serve as a 

basis for removal.  Nor does the District Court’s prior Consent Order in an 

unrelated case, as made clear by this Court in  City of Warren, 495 F.3d 282.   

 Nevertheless, even if the District Court’s jurisdiction could somehow be 

constitutionally extended to permit resolution of state law issues among non-

diverse parties, the District Court effectively rewrote the Ohio Election laws.  

Specifically, the mandatory eligibility requirements of Section 3505.183(B)(1) of 

the Ohio Revised Code, which are designed to prevent voter fraud, have been 

effectively eliminated.  This judicial rewrite is in violation of multiple cannons of 

statutory construction.  As this Court has stated, “the judiciary’s job is to enforce 

the law [that the legislature] enacted, not to write a different one that judges think 
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superior.”  Rittenhouse v. Eisen, 404 F.3d 395, 397 (6th Cir. 2005) (emphasis 

added). 

VI. STANDARD OF REVIEW 

 All issues presented in this appeal are subject to de novo review.  First, 

“[t]his court reviews denials of motions to remand to state court de novo, … and 

examines ‘whether the case was properly removed to federal court in the first place 

….’”  City of Warren v. City of Detroit, 495 F.3d 282, 286 (6th Cir. 2007).  Second, 

the Court reviews “a district court's decision regarding subject matter jurisdiction 

de novo.” Long v. Bando Mfg. of Am., Inc., 201 F.3d 754, 759 (6th Cir. 2000). 

Finally, a district court’s decision granting summary judgment is reviewed de 

novo.  729, Inc. v. Kenton County Fiscal Court, 515 F.3d 485, 490 (6th Cir. 2008). 

VII. ARGUMENT 

A. The District Court Lacked Jurisdiction To Retain The Removed 
Action.            

 
“Federal courts are courts of limited jurisdiction. They 
possess only that power authorized by Constitution and 
statute, … which is not to be expanded by judicial 
decree, …. It is to be presumed that a cause lies outside 
this limited jurisdiction, … and the burden of establishing 
the contrary rests upon the party asserting jurisdiction, 
….” 
 

[Kokkonen v. Guardian Life Ins. Co. of America, 
511 U.S. 375, 377 (1994) (emphasis added).] 
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The District Court has turned this bedrock principle of federal jurisprudence 

on its head.1   Indeed, this case is no different than that remanded for lack of 

jurisdiction by this Court in Tennessee ex rel. Crotteau v. Chattanooga Women’s 

Clinic, 1992 WL 107025, *2 (6th Cir. May 18, 1992) (ADD-25):   

[Relators’] complaint alleges a purely state cause of 
action.  State law is invoked to complain about the failure 
of state authorities to [apply] a state statute.  The 
[Relators] are a group of [Ohio] citizens, purporting to 
act in the name of the state of [Ohio].  … [T]hose whose 
actions are complained of [is an Ohio] state officials.  
Therefore, there is no possibility of diversity jurisdiction.  
The only possible grounds for jurisdiction would be 
federal question jurisdiction, which establishes that 
“district courts shall have original jurisdiction of all civil 
actions arising under the Constitution, laws, or treaties of 
the United States. . . . However, the [Relators’] complaint 
makes no reference to any federal statute or cause of 
action. 

 
Yet, in denying Relators’ motion to remand the case to the Ohio Supreme 

Court, the District Court determined that it had subject matter jurisdiction solely on 

the basis of consent orders cited by Secretary Brunner as a defense and entered 

between unrelated parties in another action and Secretary Brunner.  The import of 

                                                 
1  Any doubts with respect to the effectiveness of removal should be resolved 
in favor of remand to state court.  See Brierly v. Alusuisse Flexible Packaging, 
Inc., 184 F.3d 527, 534 (6th Cir. 1999) (“[S]tatutes conferring removal jurisdiction 
are to be construed strictly because removal jurisdiction encroaches on a state 
court's jurisdiction. Thus, in the interest of comity and federalism, federal 
jurisdiction should be exercised only when it is clearly established, and any 
ambiguity regarding the scope of § 1446(b) should be resolved in favor of remand 
to the state courts.”). 
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this ruling is (1) that the consent orders established a new rule of law with respect 

to Ohio provisional ballots; and (2) as a result of the consent orders, the District 

Court will forever more serve as the sole arbiter of any disputes relating to 

provisional ballots under Ohio law, including all disputes where an application of 

this new rule of law is required.   

Fortunately, precedent from both the Supreme Court and this Circuit holds 

otherwise.  There is no subject-matter jurisdiction supporting the removal of a 

dispute premised upon the plain meaning of an unambiguous Ohio statute.     

1. The “Rule Of Unanimity” Bars Removal. 
 
 The District Court’s acceptance of removal jurisdiction fails to get past the 

threshold bar imposed by the “rule of unanimity,” which recognizes that a 

defendant’s notice of removal is ineffective unless all defendants have been 

properly joined in the notice.  See, e.g., Harper v. AutoAlliance Intern., Inc., 392 

F.3d 195, 201 (6th Cir. 2004).  The Board, which had entered an appearance as a 

Respondent in the Ohio Supreme Court action, refused to consent to removal.   

Thus, the Secretary of State’s notice of removal, on its face, was defective for 

failure to comply with the rule of unanimity.  

 To circumvent this settled rule, the District Court determined:  (1) that the 

Board was merely a nominal party, purportedly with no interest in the actual 

litigation; and (2) that the Board was not served with process and, thus, its consent 
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to removal was unnecessary.  The District Court also decided to realign the Board 

as a Relator because, according to the District Court, the Board’s interests (albeit 

nominal) were more appropriately aligned with Relators.  But the rule of unanimity 

cannot be so easily disregarded and, as set forth below, none of these  purported 

justifications for circumventing the rule applies on the specific circumstances of 

this case.   

a. The Board, Which Is The Ultimate Decision-Making 
Body, Is Not Merely A “Nominal” Party.    

  
 First, as the Southern District itself has recognized, for purposes of the rule 

of unanimity, a party is not merely “nominal” where it has a “demonstrated interest 

in the outcome of the case.”  See Local Union No. 172 Int'l Ass'n of Bridge, 

Structural Ornamental and Reinforcing Ironworkers v. P.J. Dick Inc.,  253 F. Supp. 

2d 1022, 1027 (S.D. Ohio 2003).  There is little doubt that the Board, as the party 

ultimately responsible for reviewing and evaluating the Provisional Ballot 

Applications at issue in this case, has a demonstrated interest in the outcome 

thereof.  Indeed, the Board is absolutely necessary with respect to Relators’ request 

for ancillary injunctive relief, which, if granted, would impact the Board’s ability 

to open the Provisional Ballot Application envelopes.   

 The fact that Secretary Brunner will cast the tie-breaking votes does not 

change the fact that the ultimate decision, with respect to the disputed provisional 

ballots, remains the Board’s and that it is the Board which determines the timing of 
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opening of the Provisional Ballot Application envelopes.  Thus, the Board, as the 

ultimate decision-making body, has a “demonstrated interest in the outcome of the 

case,” and under no conceivable meaning of the word could it be considered a 

“nominal” party in this case.   

b. The Board Entered An Appearance In The Supreme 
Court Action, Thus Actual Service Of Process Was 
Unnecessary.       
    

Second, the fact that the Board had not yet received official service of 

process from the Ohio Supreme Court at the time of removal does not provide a 

basis for disregarding the rule of unanimity where, as here, the Board entered an 

appearance in the action.  Indeed, a party’s entry of appearance as defendant in the 

action to be removed invokes the rule of unanimity—even absent actual service of 

process—and, thus, such party’s consent is required for effective removal.  See 

First Independence Bank v. Trendventures, L.L.C., 2008 WL 253045, *6 (E.D. 

Mich. 2008) (“Because [one of multiple defendants] has appeared in this action 

with respect to First Independence Bank's Original Complaint, the non-service 

exception does not apply.”) (emphasis added) (ADD-28).  As another court 

expressly stated, “[t]he entry of appearance and the subsequent failure to petition 

for removal on the part of Lloyd's would require that the cause be remanded even 

though the original service was not good.”  Young Spring & Wire Corp. v. 

American Guarantee & Liability Ins. Co., 220 F. Supp. 222, 227 (D. Mo. 1963). 
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It is unremarkable that the Board had not received service of process in the 

Ohio Supreme Court action at the time of removal given that, pursuant to Ohio 

Supreme Court Rule X, Section 4(A), service of process was to be completed by 

certified mail.  Presumably, Secretary Brunner—whose office is literally blocks 

from the office of the Board—had, likewise, not yet received such process at the 

time of removal (i.e., the day after the filing of the action).  The District Court’s 

rule would permit one defendant that has not received service to remove without 

the consent of another defendant in a similar position, even though the latter has 

entered an appearance in the case.  Such a rule would not only create a race to 

remove, but it would eviscerate the protections afforded  all defendants by the rule 

of unanimity.   

The case law discussed above precludes such an absurd result. Having 

entered an appearance in the Supreme Court action, the Board cannot now be 

excluded from the removal process.  Rather, its consent was necessary for effective 

removal.  In the absence of such consent, the case must be remanded.  

c. No Basis For Realignment Of The Parties Existed.  
 

Third, the District Court’s decision to realign the Board with Relators, solely 

as a means of defeating the rule of unanimity, was improper.  As courts have 

recognized, realignment of a defendant is improper where the defendant sought to 

be realigned has “some adverse” interests with the plaintiff.  This is particularly 
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true where a defendant seeks realignment of another defendant only to avoid the 

rule of unanimity.  See, e.g., Arnold v. Drake, 1993 WL 255140, *4 (E.D. La. June 

28, 1993) (rejecting realignment, in rule of unanimity context, because the 

defendant sought to be realigned as plaintiff had “some adverse interests” with the 

plaintiff) (ADD-37).  The mere fact that a defendant shares the plaintiff’s “desire 

to return to State court jurisdiction” does not justify realignment.  Folts v. City of 

Richmond, 480 F. Supp. 621, 624 (E.D. Va. 1979).   

Secretary Brunner offered no evidence in support of her Motion for 

Realignment in this case.  Instead, the District Court based its realignment decision 

on:  (1) the fact that Matthew Damschroder, the Board’s Deputy Director, executed 

a purely factual affidavit that is most pertinent to Relators’ request for interim 

injunctive relief; and (2) the fact that the Franklin County Prosecutor’s office, as 

the Board’s statutory counsel, sent an e-mail to the Board (attached to the 

Damschroder affidavit) that disagreed with Secretary Brunner’s interpretation of a 

plain and unambiguous Ohio statute.   

On the basis of these two items, the District Court determined that the 

Board’s interest—which, ironically, the Court otherwise found to be “nominal”—

was adverse to the Secretary of State and more appropriately aligned with Relators.  

Such a determination ignored the fact that the Board is the party ultimately charged 

with evaluating and counting the ballots and provisional ballot applications at issue 
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in this case.  It also ignored that, because of the Board’s tie votes with respect to 

the Ohio statutory issues presented in this lawsuit, Secretary Brunner’s tie-breaking 

vote ultimately will dictate the Board’s decision.   Ohio Rev. Code § 3501.11(X). 

As a result of this tie-breaking procedure, the position of both the Board and 

Secretary Brunner will presumably be the same.  Because Relators and the Board 

have adverse interests in this case, realignment was improper.  

2. The District Court Lacked Subject Matter Jurisdiction To 
Consider Relators’ State Law Claims.    
   
a. Federal Jurisdiction Is To Be Measured By The Well-

Pleaded Complaint.       
 

Unanimity is just the first consideration.  Even if all Respondents had 

consented, the removal was still defective inasmuch as no federal jurisdiction 

existed.  On its face, Relators’ Complaint asserts only state law mandamus claims, 

arising under the Ohio Constitution, that seek to compel a state official to instruct 

county boards of election consistent with the plain and unambiguous language of 

an Ohio statute.  Such relief is directly authorized under Ohio law, and Relators’ 

cause of action has been expressly recognized by the Ohio Supreme Court.  State 

ex rel. Colvin v. Brunner, 2008-Ohio-5041, ¶ 20 (2008) (“[I]f the secretary of state 

‘has, under the law, misdirected the members of the boards of elections as to their 

duties, the matter may be corrected through the remedy of mandamus.’”). 
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It is well settled that the nature of a party’s claims, for purposes of removal 

jurisdiction, is to be determined from the face of the plaintiff’s well-pleaded 

complaint.  Valinski v. Detroit Edison, 197 Fed. Appx. 403, 406 (6th Cir. 2006).  

Thus, a plaintiff may avoid federal jurisdiction by pleading only state law claims.   

And any federal issues that a defendant might raise cannot confer removal 

jurisdiction on a federal court: 

Only state-court actions that originally could have been 
filed in federal court may be removed to federal court by 
the defendant. … Federal courts examine the well-
pleaded allegations of the complaint for a federal 
question on its face, and ignore potential defenses, id., 
‘including the defense of pre-emption, even if the defense 
is anticipated in the plaintiff's complaint, and even if both 
parties concede that the federal defense is the only 
question truly at issue.’ …. Since a plaintiff is the master 
of his complaint, … where a choice is made to assert only 
a state law claim, the general rule prohibits 
recharacterizing it as a federal claim. …. Federal 
jurisdiction can therefore generally be avoided by relying 
exclusively on state law. .... 

 
[Valinski, 197 Fed. Appx. at 406  
(emphasis added).]2 

 

                                                 
2  Absolute preemption provides a basis for removal only in four, specific 
statutory instances:  Section 301 of the Labor Management Relations Act; Section 
502(a)(1)(B) of ERISA; Section 85 and 86 of the National Bank Act; and Section 
301(a) of the Copyright Act.  Allied Erecting and Dismantling Co., Inc. v. Ohio 
Central R.R., Inc., 2006 WL 2933950, *4 (N.D. Ohio Oct. 12, 2006) (citing 
AmSouth Bank v. Dale, 386 F.3d 763, 776 (6th Cir. 2004)) (ADD-41).  None of 
these specific statutes are, obviously, at issue here.   
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 In short, “[w]hether a case is one arising under [federal law] … must be 

determined from what necessarily appears in the plaintiff’s statement of his own 

claim in the bill or declaration ….”  Tennessee ex rel. Crotteau v. Chattanooga 

Women’s Clinic, 1992 WL 107025, *2 (6th Cir. May 18, 1992) (emphasis added) 

(citation omitted).  “By unimpeachable authority, a suit brought upon a state statute 

does not arise under an act of Congress or the Constitution of the United States 

because prohibited thereby.”  Id. (quoting Franchise Tax Board v. Construction 

Laborers Vacation Trust, 463 U.S. 1 (1983)).  See also Beard v. Aurora Loan 

Services, LLC, 2006 WL 1350286, *3 (S.D. Tex. May 17, 2006) (“Plaintiff 

expressly disclaims any rights and causes of action under any federal law .… This 

language clearly shows that Plaintiff elected to proceed in state court on the 

exclusive basis of state law. Thus, under the well-pleaded complaint rule, there is 

no federal question jurisdiction.”) (ADD-46).  

b. No Prior Consent Order Was Implicated. 

 The District Court purported to rely on the “artful pleading” exception to the 

“well pleaded complaint” rule in holding that Relators’ complaint really arose 

under federal law.  But as this Court has previously held, this exception to the 

general rule is inapposite where, as here, there is no finding that “federal law 

completely preempts a plaintiff’s state-law claims ….”  City of Warren v. City of 

Detroit, 495 F.3d 282, 287 (6th Cir. 2007).  See also Terrebonne Homecare, Inc. v. 
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SMA Health Plan, Inc., 271 F.3d 186, 188 (5th Cir. 2001) (“The artful pleading 

doctrine is a narrow exception to the well-pleaded complaint rule, and it prevents a 

plaintiff from defeating removal by failing to plead necessary federal questions. … 

The artful pleading doctrine does not apply, however, unless federal law 

completely preempts the field.”). 

The District Court cannot contend that its consent orders completely 

preempt Ohio’s law regarding the counting of provisional ballots—a right 

expressly reserved to the states under 42 U.S.C. § 15482(a)(4).  Just as in City of 

Warren, “[a]s there is no allegation that [Relators’] claims are identical to federal 

claims, or are completely preempted by federal law, the artful-pleading doctrine 

does not apply.  Therefore, [Relators’] claims do not arise under federal law.”  City 

of Warren, 495 F.3d at 287. 

Thus, the District Court attempted to fashion a brand new exception to the 

well-pleaded complaint rule, concluding that because Relators’ express state 

statutory claims relate to provisional ballots, such claims necessarily implicate 

prior consent orders and, as a result, federal question jurisdiction is automatically 

created.  This is wrong.  These consent orders were entered in consolidated actions 

involving, inter alia, the Northeast Ohio Coalition for the Homeless, a homeless 

advocacy group, the Ohio Republican Party, and the Ohio Secretary of State.  

Relators were not parties to such actions or to the consent orders entered therein.   
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The first consent order at issue, entered by the District Court on October 27, 

2008, provided only, in pertinent part, that “provisional ballots may not be rejected 

for reasons that are attributable to poll worker error, including a poll worker’s 

failure to sign a provisional ballot envelope or failure to comply with  any duty 

mandated by R.C. 3505.181.”  [Rec. Entry No. 3, October 27, 2008 Consent Order, 

at 2 (Exhibit B to Notice of Removal).]  The second consent order at issue, entered 

on October 24, 2008, addressed certain issues with respect to provisional ballots, 

and resulted in the issuance of Secretary Brunner’s Directive 2008-101, which is 

cited, merely as background information, in Relators’ complaint.  

By definition, a consent order is simply a private settlement between the 

parties to the dispute, and it cannot be enforced against non-parties to such order.  

Indeed, as this Court noted in City of Warren: 

Although a consent judgment is enforceable by the court, 
the source of the court’s authority to require the parties to 
act is the parties’ acquiescence, not rules of law.  … 
Therefore, ‘parties who choose to resolve litigation 
through settlement may not dispose of the claims of a 
third party, and a fortiori may not impose duties or 
obligations on a third party, without that party’s 
agreement. 
 

     [City of Warren, 495 F.3d at 287  
     (emphasis added).]   

 More fundamentally, the mere fact that an Ohio statute might implicate 

issues addressed in a consent order does not provide a basis for federal 
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jurisdiction.3  That is, the mere existence of a federal consent order does not 

supersede the plain and unambiguous language of a state statute, and it does not 

serve as a magic talisman that allows a district court to obtain federal question 

jurisdiction over purely state law claims.   

 Once again, City of Warren, 495 F.3d 282, is directly on point.  In that case, 

the Court held that a district court lacked subject matter jurisdiction over a 

removed action, where the sole basis for removal was the defendant’s contention 

that the plaintiff’s well pleaded state law contract and statutory claims threatened 

the “integrity” of prior consent orders to which the plaintiff was not a party.  In 

holding that federal question jurisdiction could not be premised on the consent 

orders, this Court noted that “[a]lthough a consent order is enforceable by the 

court, the source of the court’s authority to require the parties to act is the parties’ 

acquiescence, not rules of law.”  Id. at 287.  Thus, even if somehow implicated by 

the plaintiff’s state law claims, the prior consent orders did not create federal 

                                                 
3  Taken to its logical conclusion, the District Court’s position would create 
federal jurisdiction over any claim asserted pursuant to an Ohio statute, if the 
statutory issues presented are in any way related to any federal consent orders ever 
issued, regardless of whether the party asserting such claims was a party to the 
orders at issue.   
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jurisdiction, because such orders “lack[ed] the power to supersede … the Michigan 

statute” at issue.  Id.4   

The same is clearly true here.  Relators’ well-pleaded Complaint expressly 

states that no issues of federal law are asserted.  Rather, the Complaint is expressly 

limited to state law claims for mandamus relief, which seek enforcement of 

Secretary Brunner’s duties under a plain and unambiguous Ohio statute.  The 

consent orders entered in a case to which Relators were not a party did not vest the 

                                                 
4  The District Court further relied on EBI-Detroit, Inc. v. City of Detroit, 279 
Fed. Appx. 340 (6th Cir. 2008) (ADD-54), for the proposition that a consent order 
could provide a basis for federal question jurisdiction.  But, the District Court’s 
conclusion stretches the EBI holding well beyond its limited boundaries.  Indeed, 
in that case, the Court recognized the existence of a federal question only where 
the plaintiff’s well-pleaded complaint expressly asserted a claim against the Mayor 
of Detroit for abuse of discretion in his capacity as a “Special Administrator” 
appointed pursuant to a federal consent order.  Id. at 346.  In other words, as the 
Court recognized, a federal question was presented because the Complaint 
expressly alleged that “Kilpatrick broke federal law by exceeding his powers as 
Special Administrator, and it is this substantive legal allegation that creates 
jurisdiction.”  Id.  Thus, EBI does not stand for the proposition that any state law 
claim that arguably touches on the same topic as a federal consent order raises a 
federal question.  Rather, it merely stands for the unremarkable proposition that a 
complaint that expressly alleges a violation of federal law may be removed to 
federal court.   
 
 Although Relators referenced Secretary Brunner’s Directive 2008-101 in 
their Complaint, a plain reading reveals that they did so only to provide 
background information with respect to her statutory interpretations.  Unlike in 
EBI, no claim is asserted that Secretary Brunner somehow violated the Directive, 
or that she abused her discretion pursuant to the Court order.  As such, EBI, which 
addressed an express claim for violation of a federal consent order, simply does not 
support the strained and expansive reading given to it by the District Court.   
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District Court with subject matter jurisdiction in this case.  Rather, the District 

Court lacked subject matter jurisdiction to hear these state law claims, and the case 

should be remanded to the Ohio Supreme Court.  

 B. Relators Are Entitled To Mandamus Relief.5   

For all of the reasons set forth above, the District Court lacked subject 

matter jurisdiction to consider the removed action.  Based on its erroneous 

assumption of jurisdiction, however, the District Court proceeded to determine the 

merits of Relators’ claims.  In doing so, it failed to apply the plain, unambiguous 

language of Section 3505.183(B)(1) of the Ohio Revised Code and the settled rules 

of statutory construction that should have controlled its analysis.  In failing to 

correct Secretary Brunner’s misdirection to the Board, the District Court reached a 

conclusion that is contrary to settled Ohio law.   

1. Section 3505.183(B)(1) Is Mandatory, And Its Terms Must 
Be Strictly Applied.        

 
At the outset, that the instant action may impact a federal congressional race 

is of no relevance, as Congress made “conspicuously” clear in 42 U.S.C. § 

15482(a)(4) that “the issue of whether a provisional ballot will be counted as a 

valid ballot” is left “to the States.”  Sandusky County Democratic Party v. 

Blackwell, 387 F.3d 565, 577 (6th Cir. 2004).  Consistent with this law, the Ohio 
                                                 
5  Because the remedy of mandamus, in this context, appears to be available 
only under Ohio law, Relators have sought whatever remedy is appropriate under 
federal law to address Secretary Brunner’s failure to comply with Ohio law. 
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General Assembly has set forth specific requirements for determining “whether a 

provisional ballot will be counted as a valid ballot.”  Specifically, Section 

3505.183(B)(1), which is applicable to county boards of elections, provides:   

To determine whether a provisional ballot is valid and 
entitled to be counted … [t]he board shall examine the 
information contained in the written affirmation executed 
by the individual who cast the provisional ballot under 
division (B)(2) of section 3505.181 of the Revised Code.   
… [T]he following information shall be included in the 
written affirmation in order for the provisional ballot to 
be eligible to be counted: 
 
(a) The individual’s name and signature; 
 

* * * 
 
(2) In addition to the information required to be included 
in an affirmation under division (B)(1) of this section … 
 

* * * 
 
(3) If, in examining a provisional ballot affirmation and 
additional information under divisions (B)(1) and (2) of 
this section, the board determines that all of the following 
apply, the provisional ballot envelope shall be opened, 
and the ballot shall be placed in a ballot box to be 
counted: 
 

* * * 
 
(c) The individual provided all of the information 
required under division (B)(1) of this section in the 
affirmation that the individual executed at the time the 
individual cast the provisional ballot. 
 

[Ohio Rev. Code § 3505.183  
(emphasis added).] 
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On their face, these statutory terms:  (1) impose a mandatory obligation on 

county boards of election to reject a provisional ballot application where the voter 

failed include both his or her written name and signature on the required 

affirmation; and (2) clearly indicate that it is the voter’s obligation to provide this 

required information on the provisional ballot application.  

These mandatory obligations, apparent from the face of the statute, must be 

strictly applied under Ohio law.  As explained by the Ohio Supreme Court, it is a 

“settled rule” that “election laws are mandatory and require strict compliance and 

that substantial compliance is acceptable only when an election provision expressly 

states that it is.”  State ex. rel. Myles, et al. v. Brunner, 2008-Ohio-5097, ¶ 18 

(2008).6  See also State ex rel. Evergreen Co. v. Board of Elections of Franklin 

County, 48 Ohio St. 2d 29, 31 (1976) (“It is a basic principle of law that … 

election statutes are mandatory and must be strictly complied with.”).     

Here, substantial compliance is insufficient.  Where the legislature uses 

terms such as “shall contain” or “shall include,” such terms are mandatory and, 

pursuant to the general rule, must be strictly applied:    

R.C. 3509.03 specifies that although an absentee-ballot 
application need not be in any particular form, it “shall 
contain” certain items, including a “statement that the 

                                                 
6  Secretary Brunner conceded during oral argument there was no dispute that 
Section 3505.183(B)(1) of the Ohio Revised Code contained mandatory language 
that, under Ohio Supreme Court precedent, must be strictly applied.  In her 
summary judgment briefing, Secretary Brunner completely revised her position. 
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person requesting the ballots is a qualified elector.”  R.C. 
3509.03(G).  “[T]he settled rule is that election laws are 
mandatory and require strict compliance and that 
substantial compliance is acceptable only when an 
election provision expressly states that it is.” … R.C. 
3509.03 demands strict compliance insofar as absentee-
ballot applications must contain the specified 
information.  

 
[Myles, 2008-Ohio-5097, ¶ 18  
(emphasis added).] 

 
See also State ex rel. Esch v. Lake County Board of Elections, 61 Ohio St. 3d 595, 

596 (1991) (election statute with “shall contain” language set forth mandatory 

requirements, to be strictly applied).  

 Where an elections statute contains this mandatory language, the rule of 

strict construction also precludes the need to resort to public policy considerations.  

Rather, Secretary Brunner is obligated to apply the statute’s “plain language,” and 

no deference whatsoever is due her interpretations, irrespective of whether such 

guidance is embodied in a directive, email, manual, etc.  See, e.g., State ex rel. 

Stokes v. Brunner, 2008-Ohio-5392, ¶ 29 (Oct. 16, 2008) (“[W]e need not defer to 

the secretary of state’s interpretation because it … fails to apply the plain 

language” of the statute.); Myles, 2008-Ohio-5097, ¶ 26 (same). 

Accordingly, the language of Section 3505.183(B)(1) is mandatory, and it 

expressly recognizes the voter’s obligation to include both his or her name and 

signature on the provisional ballot application affirmation.  In the absence of any 
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of these mandatory items, the Board of Elections is required to reject the 

provisional ballot.  This statutory language could not be clearer, and when strictly 

applied, it is dispositive of Relators’ claims in this case.   

2. R.C. 3505.181(B)(2) Cannot Eviscerate The Provisions Of 
R.C. 3505.183(B)(1) That Unequivocally And Mandatorily 
Prohibit Respondents From Opening And Counting 
Provisional Ballot Applications Lacking Both The Name 
And Signature Of The Voter.       

 
a. No Poll Worker Duty Arises Under The Plain 

Language Of R.C. 3505.181(B)(2).     
 

Before the District Court, Secretary Brunner conceded the obvious:  R.C. 

3505.183(B)(1) makes it mandatory that a provisional voter provide both “[t]he 

individual’s name and address” “in order for the provisional ballot to be eligible to 

be counted. . . .”  The Secretary nonetheless sought to circumvent this flat 

prohibition against counting incomplete provisional ballots by arguing that R.C. 

3505.181(B)(2) creates a duty on poll workers to confirm the completeness of the 

application before signing it themselves.  The Secretary based her claim on an 

otherwise unremarkable procedural provision: 

An individual who is eligible to cast a provisional ballot 
under division (A) of this section shall be permitted to 
cast a provisional ballot as follows: 
 

* * * 
 
(2) The individual shall be permitted to cast a 
provisional ballot at that polling place upon the execution 
of a written affirmation by the individual before an 
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election official at that polling place stating that the 
individual is both of the following: 
 
(a) A registered voter in the jurisdiction in which the 
individual desires to vote; 
 
(b) Eligible to vote in that election. 
 

 Of course, nothing in the plain language of this statute imposes a duty on a 

poll worker to verify or otherwise check to ensure that a provisional ballot voter 

has fulfilled his or her obligations in completing the provisional ballot application 

affirmation.  Indeed, the express wording of the statute doesn’t even require the 

poll worker to provide a verification.  Yet Secretary Brunner’s requested re-write 

would result in the following newly minted legislation: 

The individual shall be permitted to cast a provisional 
ballot at that polling place upon the execution of a 
written affirmation by the individual before an election 
official, who shall ensure that the voter correctly writes 
his or her name on and executes the affirmation in the 
appropriate place, … 

 
 But that is not what the statute says.  And, as the Sixth Circuit has 

recognized, the Court’s duty is “to enforce the law . . . enacted, not to write a 

different one.”  Rittenhouse, 404 F.3d at 397.   

b. This Court Can Not Construe R.C. 3505.181(B)(2) To 
Impose An Implied Duty On Ohio’s Poll Workers 
That The Legislature Did Not Expressly Impose.  

 
 Nor, in an effort to turn every provisional vote defect into a so-called “poll 

worker error,” may some “implied” duty be imposed upon poll workers to check, 
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or to become the guarantor of, every provisional ballot application.7  Such a 

contention runs headlong into multiple hornbook propositions of statutory 

construction. 

i. Hornbook Proposition No. 1:  Absent A 
Constitutional Infirmity, A Statute Is To Be 
Enforced According To Its Plain Terms.   

 
 R.C. 3505.181(B)(1) may not be extended by implication beyond the clear 

import of the words it contains.  See, e.g., United States v. Stewart, 311 U.S. 60 

(1940).  That is because it is elementary that the meaning of a statute must, in the 

first instance, be sought in the language in which the act is framed, and if that is 

plain, and if the law is within the constitutional authority of the lawmaking body 

which passed it, the sole function of the courts is to enforce it according to its 

terms.  Lake County v. Rollins, 130 U.S. 662, 670, 671 (1889). 

 Thus, courts may not delete words used or insert words not used in a statute.  

Columbia Gas Transmission Corp. v. Levin, 117 Ohio St. 3d 122, 125 (2008).  

Indeed, a proffered statutory construction must be rejected where such construction 

could have been conveyed by “very simple and concise language,” which the 
                                                 
7  We note that Secretary Brunner offered no evidence (nor was there any) that 
the defective provisional ballots (a) were the product of poll worker error; (b) were 
caused by any event or person other than the voter’s failure to comply with the 
statutory requirements; or (c) that any excuse or explanation exists for the voter’s 
non-compliance.  Instead, she offers nothing but speculation and conjecture, both 
of which do not, under Rule 56, substitute for the evidence she failed to offer.  See, 
e.g., Highland Capital, Inc. v. Franklin Nat’l Bank, 350 F.3d 558, 568 (6th Cir. 
2003). 
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legislature did not employ.  See State, ex rel. Darby v. Hadaway, 113 Ohio St. 658 

(1925).  That is, if it “would have been simple” for the legislature to use certain, 

clear language, and if the legislature chose not to, it must have “had some different 

meaning in mind.”  State, ex rel. Pickrel v. Industrial Commission, 1988 WL 

35809, *2 (10th Dist. March 24, 1988) (ADD-68) 

Here, R.C. 3505.181(B)(2) does not impose any duty on a poll worker.  

Rather, it merely says a voter must cast a provisional ballot “before an election 

official” at the polling place.  (Emphasis added.)  The statute prescribes conduct by 

a voter; it does not mandate conduct of a poll worker.  As such, R.C. 

3505.181(B)(2) can not be extended by implication beyond the clear import of its 

words as the Secretary seeks.   

ii. Hornbook Proposition No. 2:  When Specific 
Language Is Used In A Related Statutory 
Provision, Its Omission In Another Provision Is 
Deemed Intentional.      

 
Further, it is equally well settled that where the legislature uses specific 

language in one statutory provision, its failure to use the same language in another 

provision must be deemed intentional.  As the Supreme Court has stated:   

Where Congress includes particular language in one 
section of a statute but omits it in another section of the 
same Act, it is generally presumed that Congress acts 
intentionally and purposely in the disparate inclusion or 
exclusion.  … “The short answer is that Congress did not 
write the statute that way.”  
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[Russello v. U.S., 464 U.S. 16, 23 (1983) 
(emphasis added).]  

 
See also City of Chicago v. Environmental Defense Fund, 511 U.S. 328, 338 

(1994) (“’it is generally presumed that Congress acts intentionally and purposely’ 

when it ‘includes particular language in one section of a statute but omits it in 

another’”).8  Ohio courts have applied this same canon of construction.  Thus, 

where the General Assembly uses clear language in one portion of a statute or act, 

but excludes it from another, “it must be assumed that [the exclusion] was so 

intended by the law-making body.”  State v. Johnson, 97 N.E.2d 54, 55 (2d Dist. 

1950).  See also O’Toole v. Denihan, 118 Ohio St. 3d 374, 383-84 (2008) (“[i]f the 

legislature had wanted agencies to immediately cross-report to law enforcement, it 

could have explicitly so stated, just as it did” in a related provision).   

 Here, when the Ohio legislature seeks to create mandatory obligations, it 

knows how to do so, as reflected in its use of terms such as “shall” and “require” in 

instructing county boards of election as to their duties under Section 

3505.183(B)(1).  In fact, the legislature expressly utilized such mandatory 

language in identifying poll worker duties in other portions of Section 3505.181.  

In Section 3505.181(B)(6), for example, the legislature expressly imposed certain 

                                                 
8  Lynch v. Johns-Manville Sales Corp., 710 F.2d 1194, 1197-98 (6th Cir. 
1983) (“[i]t is a fundamental rule of statutory construction that inclusion in one 
part of a congressional scheme of that which is excluded in another part reflects a 
congressional intent that the exclusion was not inadvertent”). 
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obligations on poll workers as they relate to voter identification requirements, 

which are distinct from the affirmation required of the voter in Section 

3505.181(B)(2).  In doing so, the legislature used the same mandatory language 

found in Section 3505.183(B)(1): 

If, at the time that an individual casts a provisional ballot, 
the individual provides identification in the form of a 
current and valid photo identification, a military 
identification, or a copy of a current utility bill, bank 
statement, government check, paycheck, or other 
government document, other than a notice of an election 
mailed by a board of elections under section 3501.19 of 
the Revised Code or a notice of voter registration mailed 
by a board of elections under section 3503.19 of the 
Revised Code, that shows the individual’s name and 
current address, or provides the last four digits of the 
individual’s social security number, or executes an 
affirmation that the elector does not have any of those 
forms of identification or the last four digits of the 
individual’s social security number because the 
individual does not have a social security number, or 
declines to execute such an affirmation, the appropriate 
local election official shall record the type of 
identification provided, the social security number 
information, the fact that the affirmation was executed, 
or the fact that the individual declined to execute such an 
affirmation and include that information with the 
transmission of the ballot or voter or address information 
under division (B)(3) of this section. If the individual 
declines to execute such an affirmation, the appropriate 
local election official shall record the individual’s name 
and include that information with the transmission of the 
ballot under division (B)(3) of this section. 

  
   [Section 3505.181(B)(6) (emphasis added).] 
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This express language, contained in another part of Section 3505.181, 

clearly reveals that when the legislature seeks to impose mandatory duties on poll 

workers, with respect to provisional ballots, it knows how to do so.  However, It 

did not use such language in Section 3505.181(B)(2).  And, thus, the legislature did 

not intend to impose a duty on poll workers to make sure that voters correctly 

complete the provisional ballot affirmation required thereunder.9   

iii. Hornbook Proposition No. 3:  Statutory 
Provisions Are to Be Construed So As To Avoid 
An Irreconcilable Conflict.     

 
It has been long the rule in Ohio that “[w]here under one possible 

construction [such as that the Secretary proposes] two statutes would appear to be 

irreconcilable, but under another possible construction they would not, the 

construction will be adopted which harmonizes the statutes and gives effect to 

each.”  Franklin Township v. Village of Marble Cliff, 4 Ohio App. 3d 213, 217 

(10th Dist. 1982).  Accord: Benjamin v. Ernst & Young, LLP, 2007 WL 2325812, 

*4-5 (10th Dist. Aug. 16, 2007) (ADD-70) (citing Franklin Township and adopting 

                                                 
9  These same basic principles of statutory construction also defeat any 
argument that the “substantial compliance” language contained in Section 
3505.182 of the Ohio Revised Code (ADD-8), which relates only to the form of the 
provisional ballot application, should also apply to Section 3505.183(B)(1).  
Clearly, under the canons of construction discussed above, the substantial 
compliance language in one statute cannot be read into Section 3505.183(B)(1), 
which contains mandatory language, as expressly recognized by the Ohio Supreme 
Court.  Had the legislature intended to include a substantial compliance element in 
Section 3505.183(B)(1), it knew how to do so.     
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construction of R.C. §3903.04 in a manner which “also allows R.C. Chapter 2743 

to be fully effective”).  This maxim of statutory interpretation is equally applicable 

to the construction of Ohio’s Election Laws.  See Zweber v. Montgomery County 

Board of Elections, 2002 WL 857857, *3 (ADD-75) (2d Dist. April 25, 2002) (“A 

well-recognized principle of statutory construction requires us to construe two 

seemingly conflicting statutes, when possible, to give effect to both.  …  In 

accordance with these principles, the trial court properly construed R.C. 

3501.01(F) and R.C. 3517.01(A) in the only way that avoids an irreconcilable 

conflict and gives effect to both provisions as written.”). 

 Here, a construction of R.C. 3505.181(B)(2) that, on the basis of “poll 

worker error”, would require the counting of all provisional ballots, even where the 

voter fails to complete the required affirmation information, would make R.C. 

3505.181(B)(2) directly irreconcilable with the mandatory language of R.C. 

3505.183(B)(1)(a).  In other words, a construction of Section 3505.181(B)(2) that 

requires the counting of provisional ballots even where the affirmation does not 

contain a name and signature would directly conflict with Section 

3505.183(B)(1)(a), which provides, unequivocally, that no such ballots are to be 

counted.  As such, the Court is bound to construe R.C. 3505.181 to avoid the 

irreconcilable conflict the District Court’s construction would create. 
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iv. Hornbook Proposition No. 4:  Even If A Duty 
Could Be Implied Under R.C. 3505.181 That A 
Poll Worker Is To Review A Provisional 
Voter’s Application, The Special Provisions Of 
R.C. 3505.183(B) Control Over The More 
General Provisions Of R.C. 3505.181.   

 
Finally, the law is clear that a specific provision prevails over a general 

provision.  Here, both R.C. 3505.183(B)(1)(1) and 3505.181(B)(1) were adopted as 

part of the same legislation.  [2006 H.B. 3.]  The General Assembly established 

“procedures” for casting provisional ballots in R.C. 3505.181 and established the 

rules for counting—and rejecting—provisional ballots in R.C. 3505.183.  When it 

comes to determining eligibility for a provisional ballot to be counted, R.C. 

3505.183 is applicable—and 3505.181’s procedures for casting a provisional ballot 

are not.  In short, R.C. 3505.181 is a special statute that contains specific 

mandatory requirements that the General Assembly imposes on the eligibility of 

any provisional ballot to be counted, while R.C. 3505.181 imposes no such specific 

mandatory obligations.  As such, R.C. 3505.183 is the more specific and 

controlling statute. 

Thus, even if a duty could be implied on poll workers under R.C. 3505.181 

to assure the completion of every provisional ballot, defective provisional ballots 

missing the voter’s name and signature still would not be eligible to be counted.  

As in Andrianos v. Community Traction Co., 155 Ohio St. 47, syllabus ¶1 (1951), 

the specific provision mandating the eligibility of provisional ballots to be counted 
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“is controlling over a [more] general statutory provision” such as R.C. 3505.181 

that “might otherwise be applicable.”  See also Exemption of Real Property From 

Taxation v. County of Franklin, 167 Ohio St. 256, 261 (1958) (“a special statutory 

provision which relates to the specific subject matter involved in litigation [here 

R.C. 3505.183] is controlling over a general statutory provision [here R.C. 

3505.181] which might otherwise be applicable”). 

VIII. CONCLUSION 

 For all of the reasons set forth herein, the District Court lacked jurisdiction, 

and this Court should vacate all orders issued by the District Court, and remand 

this case (a) directly to the Ohio Supreme Court, or (b) to the District Court with 

instructions that the District Court then immediately remand this case to the Ohio 

Supreme Court. 

 In the alternative, should the Court find jurisdiction present, it should reverse 

the District Court’s order granting Secretary Brunner’s motion for summary 

judgment, and order the District Court to grant Relators’ motion for summary 

judgment as to all claims.  The Court should further issue a writ of mandamus or 

such other relief:  (1) compelling Ohio Secretary of State Jennifer Brunner to 

correct her office’s erroneous instruction to the Franklin County Board  of 

Elections, based on an erroneous interpretation of Section 3505.183(B)(1)(a) of the 

Ohio Revised Code, and compelling her to advise the county boards of elections 
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that any Provisional Ballot Application cast in the November 4, 2008 election must 

include both the voter’s name and signature in the statutorily required affirmation 

and if it does not, it is not eligible to be counted; and (2) compelling the Secretary 

of State and the Franklin County Board of Election to reject any Provisional Ballot 

Applications as not eligible to be counted if the Application does not include both 

the name and signature of the voter on the provisional voter affirmation required 

by Section 3505.183(B)(1)(a).   

 RESPECTFULLY SUBMITTED this 20th day of November, 2008. 
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