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IN THE UN[TED SI‘ATES I}ISTRiC"I COURT

EASTERN BIVISION
STATE OF OBIO ex rel DANA,
SKAGGS, et al.,
Relators-Plaintiffs,
Ve

JENNH?ER BRUNNER inherofficiai. - . @ Case No CZ GS-CV-‘E 877

capacity as Secretary of State of (;)hlm JUDGE ALGENON L. MARBLEY

: Magistrate J sdge King

and '

Frankiiﬁ' ﬁ{:i?_i.iﬁfy-.iﬁ'ﬁa'l’{f of _Eizeféi:iu'zﬁ_s,-- . 3

Respondent-Defendants.

ORDER
L. INTRODUCTION
Defendant Ohio Secretary:d_f State Jennifer L., Brunner (“the Secretary™) has petitioned to
have. this case removed from state ecu'rt to fédemi'caurt under 28 1.8.C. §§1441(a) and 1441(b).

Rciator—Plamnffs Dana Skaggs and Kyle Fannin (“Plamtlffs“} and Respondent-Defendant

ﬂ>'

Franklin t"mmry Board of EIBGUQHS { “FBO ) p" eth Seer“mry: -:peutxo_n for removal and
have moved & _r_e:_mand'ithiﬁsi_cﬁa'se.-to the Ohio '_S-uprel*ne- C.‘ca_u_rt un:d'e'r.'Zg U:S.C. § 1447. (Dkt. nos.
11 & 123 The Secretary opposes remand. For the following re‘asdns, the Court finds that
removal 18 proper and DENIES the Parties’ motions for remand.
11. BACKGROUND
A. The Consolidated Election Cas-e-_s Pending Before this Court
The .i-sjs'a_e_é raisedin-the Parties' motions can only be understood in context of two
consolidated prdvisicmal:bai'lzot'el'ec_ti'on cases currently pending before this Court: Ohin

Republican Partyv. Brunnei (ORP Case), No, 2:08-cv-913, and The Northeast Ohio Coalition
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Jor the Homeless v: Brunner (NEOCH Case), No. 2:06-cv-896. The NEOCH Case, which
involves constitutional c-ll-a.]leﬁ_ge'si 't(_)- Ohio‘s_-&icter- ’l-dent-iﬁcatiﬁn Laws (“Voter 1D Laws™) and
Provisional Baii-oiiaw.s‘ was ﬁ'lé.d.bef(_)rgj: this Court during the 2006 election season. During the
2008 election season, the ;‘\IE{?C‘H”;J_.I_aiﬁt;ifffs :movcd'ﬁ)r 'é.: preliminary injunction to address their
concemns regarding the -unifégmity' of pra:cédﬁrs’zs fé‘r counting provisional ballots during this
election. |

Settlement: ﬁeg_()tiﬁﬁimgs Eﬁsued; During those negoti ations, and ina response to the
NECCH Piaiﬁfi:ffs:cmicemsi;t’he- S:e:cmtgry issued Directive 2008-101, which lays out provisional
ballot counting 'me;cduz‘c's'tG‘befol'iowed--by‘ Ohio: B.@ﬁrds of Elections. On Qctober 24, 2008
this Coumrt issued an Order in the NEOCH Case mcerporatmg, i)zrectwe 2008-101 and makmg it
8 federal court order

The Cﬁuﬂ; 1ssued an: orﬁer on: Oct@ber 27 2{)08 (“Gcteber 27 Order”) relating to the
éffect' of poll worker error on provisional baﬂ ot counting. The ii}ctc;bfﬂr'zf? Order was promptly
incorporated into Directivie 2008-.1-03;, which. pfov.i-dé-s-tl1at a provisionial ballot cannot be rejected
because of poll worker error. Thus, evert be:fc:rre ﬂectmn dau thig (‘eurt had isgued two separate
orders regarding how provisinnai 'ba.i'ksts were to be ceunted in the 2008 election.

The ORP Case also involves constitutional challenges to Ohio’s Voter 1D and Provisional
Ballot Laws as enforced through directﬁivesiésued-by: the Secretary (“Directives™). It was filed
on September 26, 2008 before H'on. George C. Smith. On Nﬁve.mber 4, 2008, Plaintiffs in the
ORP Case filed an Amended Complai'n:t. Based on the Amended Complaint, the Secretary
moved to-consolidate the ORP Case with the NEOQCH Case. The Amended Cc)mplamt contained
prayers for rehcf relatmg to: fmzr Drrectwes 1ssued by the Secretary. Two of those prayers were

mooted by decisions of the Ohio Supreme Court.
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Of the slx?vi'ving ciéims’, the ORP Amended Complaint first sought to enjoin Directive
2008-101 and to require: tha Secrctdry to “pmmuigatc umﬁaml 3tdnd&rds for the determination of
the eligibility of prowsmnd! ballots to be: counted.” Directive 2(}08 IOI however, related to the
provisiona} batlot issue that is central to-the October 2008 prel_ihﬁhar-y injunction proceedings in
the NEOCH Case. Therefore, the ORP Case Plaintiffs’ challenges to Directive 2008-101 are
inextri t;aBIy related to the NEQCH Case.

Thc-{?ﬁf?'kmetaded'Compia-int also. Se‘aught-t{i}- e.njioin.i)irecstive- 2008-105, which relates to
the election night “Unofficial Canvass" of r.miiots Diregtive 2008-105 discusses vote counting

proc&dums in.the ccnntcxt of the. “‘Unoff‘ cial Canvass‘ which oceurs on f*lem{m ni ﬂ'=t and
Neverthe]ess the ballot c@untmg} pmceﬁures i 2()08 105 are apphed to the countmg of
provisional ballots, (See Nov. 6, 2008 Order on_Mot. to Consol., NEOCH Case Dit. no. 154, 4
n.4). Because:Directive 2.0'0'8—1-05_ also dealt wi.th the manner'in which provisional ballots are
counted, the Court found that challenges to Directive 2008-105 were related to the issues in the
NEOCH Case. |

Bccause both. Gf these cases mvnlved disputes over the proper procedures for counting
provigional ballots, thts Court gmnted the S;, etany 8 Mééﬁq; to Consolidate them. (QL’G Nov. 6,
2008 Or:der.ﬁn Mot to Cﬂn‘so_};.,- _NEOCHC‘&S& dkt. no. 154) Simiiliarly, both suits .a:i-Ieged Equal
Protection Clause issues relating to ccmnung provastonal balic;tsWspemhcaiiy that non-uniform
counting procedures would deny voters equal protection and dilute those plaintiffs® right to vote.
Given the overlap Betwce-n the NEGCH Case and the ORP Case, the Court concluded that the

cases were inextricably linked and found that consolidation was necessary to avoid the risk of



o eemap v wr W W R WP E £ F MEaEME 8 TANAL W 2 NN BRL L ITF LR 0T EORISELE B PR b R Uy gD M W 1

inconsistent rulings on the constitutional validity Qf_ the procedures to be used to count
provisional ballots under the Ohio Election Laws aﬁd the Directives issued by the Secretary.

B. Skagg's Plaintiffs ’-Frwf.éfonaf Ballot Counting Suit Before the Ohio Supreme Court

On November 13, 2008, Pl'ai-ntiffs; filed & complaint in the Ohio Supreme Court secking

a writ of mandan_ius' 'to:carjap:cig the _Scsmtaryi and the: FBOE to refuse t!@l count provisionat ballots
in the Nzox"cmﬁ_éf 4, 2’0’08:! clection that do not have both:the voter’s name iaﬁdrsi__géamre ori the
provisional ballot aff:rmatm Piamt:hs coutend that the Secretary and the FBOE rf:versed their
;ntﬁrpretauon of the Ohio Electwn Law specifically Ghm Rev. Code Ann. §§ 3505.181,
3505.183, and Dn‘eciwe 2008 101 after the Nevemher 4, 2(}98 election, to allow ballots without
voters' names and signatures to be camtcd Plaintiffs assert that this is an incorrect
interpretation of the law,

The: Secretary timely filed a notice -:o.f:rfemovg'i;-t:o the Southem District of Ohio on
November Izé,_ﬁﬂf}& | The casé wa-é iﬂ;i:tﬁfafllyg':assigncd :m_'Hﬂn;:Gregory-Li Frost, but was
transterred to this Court f}gr-sua'n-t ;tc);Loc'al f(u-l'e 3.1(b) because Judge Frost and this Court agreed
that the. instant case .is-reiétédi to the NEGC}? Cise: -Plaiﬁtiﬁs and Ehe-FBOE oppose removal and
have both moved t{‘;-remaud. the case to the Ohio Supreme Court. The Court held an emiergency
hearing on the Parties” motions for remand on November 15, 2008,

1L LAW & ANALYSIS:

Removal of state court acti ons to federal court is‘only' proper if the action could
originally have been filed in federal court. Catepillar fne. v. Williams, 482 U S, 386, 391 (1987).
28 U.8.C. §1441(b) states in per;tinent part:

Any civil ’iCthl‘k of which the district:courts have c;rxgmal Jurisdiction founded on

a claimor right arising under the Constitution;, tréaties or: faws of the United

States shall be removable without regard to the: aztizenship or residence of the
parties. Any other such action shall be removable onlyif none of the parties in

de
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interest pmpéﬁyjdiﬁ:ed: and served as defendants is a citizen of the State in whicls
such action.is brought.

2BUSC. S !3‘3‘1"c reates federal ju-ris’dictésﬁ for actions “arish 5 under the Constitution, iaws, or
treatlf:s of th& United Statcs g Undcr 28 U $.C.§.1441 (b)..acivil action may. be removed to
federal-eeurt if there is fﬁdcra-lj'queshbn jurisdiction '-as-deﬁned in §1331." Theparty seeking
removal bears the burden of proving that the federal courts have original jurisdiction. Eastman
v. Marine Mech. Corp., 438 F.3d 544, 550 {6th Cir, 2006). Any qﬁaétionsregardiug, whether
removal i proper must be decided i{n -féver'cf3rfem'énd.' Eastiiian, 438 F.3d at 549-50.
A. Removal 'i?c’zé‘e& on Federal Quiestion .Jzzri.%ﬁeﬁan

A case is within-é-éﬂuﬁ_’S'eﬁgiﬁai 3jur§sdicti:§;ﬁ ﬁﬁcﬁer%g'U-{S}C § 1331 “only [in] those
cdses in whach a welhpleaded Ct)mpiamt estabiisnes exther that fedemi law creates the cause of
action:or that the P amt:ff[ ]s i glat f:c} reizef nacassarslv depends on reseiutacn of a mbstanhal
question of federal law.” Thornifon v Sw Dé;e’r*r;ii'HGsp., 895 F.2d 1131, 1133 (6th Cir. 1990)
(internal quotation marks omitted), The"‘weﬂu‘pleaded complaint rule” requires that the federal
question be apparent on the face of the plaintiffs pmperiy pleaded campidmt Loftis v. United
Parcel Serv., Inc., 342 F3d 5{)9 514:(6th Cir. 2003). Asan “independent coronary of the well-
pleaded complaintrule . . . plamtsz may not defeat removal by omitting to plead necessary
f_eciera‘!:que_s'tiﬁnsrin'a_comp;l;aint;f’ Franc?:fse Tax Bd: v.f(j_'mis_fr.:_l;abm-‘ers' Vacation Trust, 463
U.S. 1, 22.(1983); City of Warren v.Cf%v:qf@etrnif;.-459:5 F.3d 282, 287 (6th Cir. 2007). Thus, “if
a gourt concludes that a plaintiff has ‘artful]'y _pfifaad'é.:c.{r’ claims in this fﬁshima, it may uphold
removal even though no federal question appears onthe face of 'the.piaintiff’s; complaint.™ City

of Warren, 495 F.3d at 287; Rivet v. Regions Bank of La., 522 U.S. 470, 475 (1998).

' Innon-diversity cases, the scope of removal jurisdiction under §1441(b) is considered identical
to the scope of federal question jurisdiction under. §1331. Long v. Bando Mfe. of Am., Inc., 201
F.3d 754, 757-58 (6th Cir, 2000)
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A case arises under fed;eirél' law -iﬁ three situations; (1) where the plaintiff's cause of
action is created by fed'e,rai :l.aw.;_(Z)-where a substantial di:sput-e_:d question of federal law is a
necessary clement of the Sta-i:e:-iaw-élaims; or(3) where the state claim is actually a federal claim
due to federal preemption. City of Warren , 495 F.3d at 286-87.

The Secretary argues that removal is proper under 28 U.S.C. §§1441¢a) and 1441(b)
becanse Plaintiffs’ claims for relief turn on the -ihtc—:_:rptetation of the Secretary s Directive 2008-
101, govcming‘. how .;f:x_mvii.sfim'al 3baifl(jts are ta-bé'éounted rwhiéh.was ':a'dﬁpte'd‘as an order-of this
dealma w:th the matter {}f hnw nnil wnrker error: e!_ uld eﬁ‘ef:t _h' : -m_n'wm of provisional
ballots. That {I}rder Was subseqaentiy incorporated into Directive 2008-103, whach provides that
poll worker error cannot form the basis f’or rejection of a provisional ballot, Therefore, the
Secretary claims, the Complaint implicates federal _qnesﬁmné;because it is “based entirely upon
an apparent dispute of interpretations of specific language in Directives 2008-101 and 2008-

103, which are Orders of 'thi's'Cour;t_. {Secretary R_am'o-’v’al: Mem. 2). The Secretary further

prav‘S‘araI
Plaintiffs claim that removal is improper because they are the “master of [their]

complaint,” Alexander v. Efec. Data Sys. Corp., 13 F.3d 940, 943 (6th Cir. 1994), and the

2
28 U.S.C. § 1441(a) states in pertinent part:

Except as otherwise expressly provided by Act of Congress, any civil action
brcmght in a Statc eaur’t of wh1ch the dmmm courts of Ehe Umtcd States havc

drsmct court ef’ the Umted States for tha drsmct and dmswn embracmg the place
where such action is pendmg
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Complaint speciﬁcﬁily states that “[n]o federal claims are asseted.™ The FBOE also asserts that
removal is impr.eper because. it -daes not consent t.o. remm%éI. This Court finds that removal is
proper because: (1). Plamtzf‘f's alfege that the: Secretary has violated a federal court order, EBI-
Detroit, Ine., v. C’ny of Berrmt 2?9 F. App X 340, 345 (6&1 C:r 2008}, and (2): P]amuf’fs
Complaint anages a vsolatmm'under the E‘qiua‘ﬁi ?mtec‘tion Clause of the Fourteenth Amendment
to the United States Constitution, . Bush-v. Gore, 531 U.S. 98, 105 {2000,

PEamtiﬂs Comﬁiamt States a leaticm of a I*edf:ral Court Order

The Enxth Clrcuf recently dealt with a similar situation in EBI-Detr oit, Inc., 279 F. App’x
at 345. In EBI-Detroit, a contractor-plaintifi su ed, inter alia, the Detroit Water and Sewer
Eﬁeﬁartmeﬂt (DWS) and t.{l?'ifﬁﬁ.}’ﬁr Qf'i}et?Qit in'state court. Id, at 342, The suit arose from the
DWS” :*ejec'tidii_ of tij‘f:' plamnff’sb;d ;o.ﬁ a -é:{:}z}'tr_ac-t-.- | sgg%;af?;-éa 3 Thg_déf?&hdant—mayer had begen
appointed as a “Speciél'Adﬁzinishatbr”’ of fh‘é_ DWS as a résult of a consent decree between the
DWS and the Environmental Protection A:ge‘n‘cy ma pﬁar'federaliiifigatien; In that role, the
mayor had tite p:c)wer:ta-apﬁfove:cdntraofs with the DWS and to suspend competitive bidding on
DWS contracts in certainn circumstances.

When the plaintiff’s bid was rejected, plaintiff filed suit.in state court “asserting claims

R

for breach of contract, defamation, tortious i terference, and “abuse of power by the Special

551 I’_ ¥

A-dmimfstfator Id.at 344, The case was removed to iederai court and transferred to the Judge
in charge of overseeing the consent decree. /d, Th'e Sixth Circuit affirmed the removal on
appeal,

On appeal, the--piaintiff's m _EEﬁDe&vit claimed there was no fadieral question jurisdiction

to support removal because their complaint relied solely on state law. 12, at 345, The court

found that the plaintiffs’ complaint did contain a federal question because the complaint alleged

-
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that the mayor-had violated the federal court order appeinting him as S_'pecizi} Administrator. Jd.
at 345-46, THE';c_our_t‘ f_f?"!;ﬂa;i.nedéthat. the ""‘II-QW'S; of the'-Unite&:States inclide the orders issued by
the federal cou_rts.:"’ I, "”i‘-'i'iereﬁ)rc:, where a cc}mpiai};ﬁ alleges that the-deféﬁdam ;vioiated a
federal court order, removal under $1441¢b) is proper, Id. at446.

The court noted that the plaintiff asked the court to *lock at the *substance’ of EBI's
complaint aﬁd :-ﬁnd'; 1o 3federa”1 ‘il_iri'Sd'icti'on-.:” T at 346. But the court explﬁined-

[iIf EBl means that we sh@uiﬁ look dt the words of EBI 5 c,omplamt and see what

legal violations are al Icgcé that is what we are. domg EBl dlleged in count 14

that [the mayor] broke federal Jaw by exceeding his powers as Special
Admxmstratar and 1t 15 tins substantwe Iegal aliegatxon that creates mnsdactmn

Id. The court {:enc:iuded that thc p,amt;ff’a a’llcgation “reqmred to the court to interpret a
federal court order and thus presents a xederal quet:ticm Y Id: av 342,

As in EBI-Detroft, where, as here, the plaintiffs® .cdnap’lajnt alleged that the defendant had
viclated a federal lzgu;rti_crd'er;,:r_emﬁyé} 18 Proper. Fléﬁi-itiii?ﬁ-’ Complaint alleges on its face that
the Secretary has violated not only the Ohjo Election Laws, but also Drirective 2008-101—an
Order of this Court. Moreover, like the complaint at issue in 'EBI—E@I;*(;:ZI, resolution of the

plaintiffs’ ailcgétibﬂs‘- rega_-ﬁdirig iﬁipmpe;r'-p_riév'is%ﬁnal-baiiot counting wili requi‘re the deciding

Order, which prompted the issuance of Qiifa'ctii:ve_-20038-3.63 r_e'_:gardiﬁg_pal-! worker error.

In Directive 2008-101, the Court approved and ordered cmﬁplii-an-ce with.a number of
provisional ballot counting procedures. That Directive included the following provision: “[I1f
ANY of the following apply . . . board of elections shall nﬁithei Op&n nor count th_é provisional
ballot . . . [tlhe individual did not provide the following: (1) His or her name and signature as the
person who.cast the pmws:onai ballot.” (Direciwe 2008-101, Section VI1.D.2). As Directive

2008-101 was made an Order of the Couﬁ it the NE:‘S}CH Case, and Plaintiffs’ claims
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necessarily require an interpretation of that Directive—Plaintiffs’ claims inevitably arise under
tlie laws of the United States.

Like the EBLBérrm‘! p‘lai:n'ti:f*ﬁ'P]a.intiﬂ“s- iti this ca:se'a-sked- the Court at oral argument to
look at the substame of" their Cemplamt and hnci no. federal Junsd;ctmn The Court has indeed
ioaked to the substance of the: Camplmnt and ﬁﬁds a federa} quf:stmn on its face. Paragraph 18
of the Complaint speciﬁc-aiil'y invokes Egndirelics on'the Secretary’s duty to follow and failure to
comply with.Directive 2_(.}{}8-1.(}‘11, -whicix is a federal court.order. Thus, removal is proper.

The Court finds that this case is distinguishable from the Sixth Circuit’s ruling in City of

ﬁaneﬁ, 495 F.3dat 282. In C;fy of Waneﬁ the Slxth ﬁrcmt found that remaoval | was improper

i prek

because “[a]'su stantraf dlSyULﬁd questzi}n of’ xedeml an {was] ;mt a necessary clement of [the
plaintiffs’]. state law claims.” !d at 287 Thc {i:strzct court m that case had found that removal
was proper, even: thaugh .plia_in_tiﬁ"s -cﬁmﬁiaint;aileged 'aniy'breach' of contractand state faw
stututory mterpretcttwn queshens because. the relief sou,g,ht in the comp]amt might have had an
adverse effect up(}n a cansent Judgment inan earher fedcrai suat fd at 285.

Conversely the case: before this: Court raises a substantial disputed question of federal
law on the face of Plaintiffs” Complaint. Undoubtedly, the: rfcsoluﬁon of the allegations in the
Complaint ;necss'_sari;“'-rsquira the dcﬁdingr court to interpret this Court’s federal orders in the
NECCH Case. Thé'réfore,_thé. Court finds City of Warren inapposite. Instead, the Court believes
EBi-Detroft controls becau#e plaintiffs’ cmn‘p-l.éint a‘l'.le:ges that the Secretary is violating a federal
court order.

Plaintiffs. also assart that under the well- pleaded complamt rule there is no federal

qucstmn jurzsd;ctxon because i:hf:zr compiamt spemficaiiy states that “[n]s:: federal claims ave

asserted.” The Court has reviewed the Complaint and finids federal claims on the face of the
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Compiaint including ailegatmns that the Secretary hés violated a federal court order, § 18; and
aifegatlons that amount.to hquai Protf:ctmn woiatmms A% 4 5. Spemf" cally, paragraph 1§ alleges
that this Court’s order in :Eife.c-ﬁ_ve_-ﬁﬁﬂ'ge 101 .prohibi%_sthe Sccr’e'tary"s- m{}di'ﬁed‘-interpretatiﬁn of
whether provisional ballot applications without th;s voters’ name and signature may be counted,
see supra Section 1ILA.1. Moreover, paragraphs 4-5 allene that Plaintiffs seek relief to prevent
dilutfon of their right to-vote in a federal election; which-alleges the sum and substance of an
Equal Protection Cl_au-sc-vibtatien as 'described.inﬁ‘a Section HLA.2, Bush v. G&re,.SSl U, S at
105, Under the artful:p eaqmg doctrmea, remgvai 18 not defcdted by the plaintiffs’ omission to
plead necessary federai.questwns Rwef 52’? U S at. 4'75 |

bma}iy, the Court is ’nghiy suSp:csuus of' Plaﬁu dsms@z to file thelu suit'in the state
court. Plaintiffs® Complaint named the same Directive that was an order of this Court, in the
same election, implicating thg counting of the same pz?ev_isionai ballots that were the subject
matter of the substantial -pfﬁviSiGn&k’:bgl]bt‘ litigation that has proceeded before this Court. In the

Court’s view, plaintiff is likely engaging in impermissible forum-shopping.

Moreover, :tihe S;C'aur.t -ﬁn;is' thia't' Pilf_giﬁt'iffs:‘ C‘m.mpljaiﬁt:-ciontains Equal Protection Clause
questions gnécr ti p."%?aur*;é,.hﬁ A;:;‘af’dmerﬁ-t ﬁf tﬁé@'_"ﬁﬁ_‘éiiﬁ%iﬁﬁ. :?aifagfrp four and five of the
Complaint state that the Pii:ai-ntiﬁffs “’bring[]-ih‘is ac-tion:to:assuré: that his vote is not diluted as a
result of the misdirected instructions of the Secretary of Statc to count provisional ballots.” On
their face, Plaintiffs’ averments state an -EquaI Protection Clause claim. Bush v. Gore, 531 U.S.
at 105 (voter dilution claims fall under the Equal Protection Clause): ¢f., United States v. Classic,

313 U.5.299 (1941); accor_a’ United- States v. Wedena, 152 F.3d 831, 845 (8th Cir. 1998) (“The

right of suffrage, whether 11 an election for state or f ederal office, is one that qualifies under the

<10~
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Equal Protection Clause of the Fourteenth Amendment for protection from impairment, when
such impairment resulted from dilution by a falge tally” {internal quotation marks omitted)).

The Court is aware that one of the races at issue _iu this case is the election for the 15th
Cc&ngre’ssiona!_' District Seat. There is currently only a 400 vote difference between the winner
and loser in thaf race. That is‘eaﬁ covérS'-_Fra;n'k!én;-ﬁadimﬁ,'and Union Counties.

At oral argument, -thé.Ceurt- Ie:amed _thatf the Boards of 3§E_!.ectioﬁs' of these three countics
Dlstr:ct race, Franklin County usesa pmwsmnal ballot apphcaﬁon ofits own design and requires
voters to write igir own names on .the provisiana-i ballot envelopes. Union and Madison
Counties follow the Secretary’s form 12B ballot application, whzch requires the. pe!! worker to
write in‘ the name of the vc'):t_e_:r:édst-i'ng-the'pmyr-smnal:baki;}t. if::;der--ﬁ)isrectwa 2008-103 and this
Court’s October 27 Girder},. | .pmvi'si()nai: ballots may not 'Eje. reiected for reasons that are
attributable to poll ivtarkez;-éfrﬁf. ?h:is_ means that 1f 8 proviéiahaié batlot voter in Franklin County

ne_zgiects to write .ci;own .-h_is or her ﬁame"a;nd'sigmatura the ba-}-lotimighfnﬁt' be- counted because

worker er ot invalidate the vote u:nd-er this Ccitzr:’s Order. Thus; the record already
before the Courtin this case démqnstrﬂtesithat provisional ballots are not being counted
uniformly, ﬁde-éame Equal Protection Clause violation at issue in thc: NEOCH Case and the ORP
Case. Therefore, the Céur‘t'conclu'deé that résolution of the :ciaims i Phaintiffs” Complaint will
necessarily inviolve sxibs%anti'al- guestions of 'féderél'Fﬂﬂr.tc_ent:h Améndment Equai’ Protection

law,

-11-
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For the reasons de.taiiled.abt}ve', the Court finds that rermoval is-proper because Plaintiffs’
Complaint before the Ohio Supreﬁ:.e Co.‘urt:necess-a'rily'ﬁnphcdtes g substantlal disputed question
of federal an;natﬁéiythe; iiaéi;@a:tpre_fa}t’i't:)'n of the Cbuft-’s EG:rd;er: in the NEOCH Case incorporating
Directive 2’8’0‘84-13015 and the -sqm Prote_éti'o’nVCiaus_e.. |

B. Rule of Unanimity

Finally, the Court finds that the FBOE s lack of consent to removal does not make
rerioval improper in this case, 'G-:-nefa-l__ly_-,fth'e: ;“mle_ of utianirity” requires that all defendants-
join in the re,mo.v.al petition. Loffis V LIPS, Inc,, 342 F.3d 509, 516 (6th Cir. 2.003')'(-:1;10:ting- that

the rulﬁ 15 derived from 8.1, S. C «’; 14463 As d 1hreshaid nxatter t‘he Court determined at’ the

I\mcmb& 17, ’JOGS hearmg i’ Ehi&: mat‘ter, that E}efendant FBGE ' mterssts were aligned with
the. Plamnffs mterests am;i i‘hercfore GRANTEB the Secre*ary s Motiotto Realign Pames
{See Nov. 17, 2008 Hr 2 Tr} _l- hat ruling m-a:da; 'the F{BQE a p‘l-amtiff in this case. In light of the
Court's ruling onthe Motion to Realign, the FBOE's lack of consent to-removal is no longer an
issue as the FBOE is now aligned with the plaintiffs in this case.

Notwithstagding that, there are several exceptions to the rule of unanimity. Unanimity is
not required if: (1) the-.ncn'-jciinijng_ deféndant has 'nct:bee_n served with: process at the time the
removal petition is i iled: ot (2) the ﬁﬁ"ij{;‘ehu'} - fe*ﬁén ."'s' merely a-nominal or formal party.
Kiein v. Manor Healthcare Cor o Nos 92-4328, 92—434! 1994 WL 91786, at *3 n.8 {6th Cir.
Mar. 22, 3:9943_ _(rccc)gn.l;m-ng;s_e_vef‘ai -'exzfe'ptiens_;m-the m.l;e m“ :unamml.ty);; First Independence
Bank v. Trendventures, LLC, No 07-CV-14462, 2008 WL 253045, at *5 (E.D. Mich. Jan. 30,

2008) (same). The Court finds both of these exceptions apply in this case.
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First, the FBOE adniits that it was not séwed before notice of removal was filed, thus its
consent i not required to perfect removal.’ Second, the Court finds that, due to fictual
developments in the case, the FBOE is now a nominal parfy and may be d:i’srgg-ard.c:d for removal
purposes. A par-ty_whdhaé no lég_al interest in or “control over the subject matter of the
litigation™ is a-nglniné];partyv Rose v. Glamatti, 721 'F,Supﬁ, 906, 914 (8.1>. Ohio 1989); Local
Union No. 172 Int'l Ass i of Bridge, Striictural Ormfnenfai .d’z._Rei;gfbrging-Ir(mworkem- v. PE
Bzck !m 253 F Supp Zd l022 1027 (S D Ghm Mar 4 2@03} (natmg, 2 that a: Eouﬁ should .

The Caurt recognizes: t’hat the F B@E must determme the eh_mb*htv or ineligibility of
provisional ballots and may not delegate this task. (Divective 2008-101). However, at oral
argument, the FBQhadmm&d that tiiéy'ﬁhave already vﬁo’t_ed on th:eif.interpretati'an- of the manner
it whie‘:&‘pmvisiana‘}:baiiﬁts will be i:a;mted-'—fresﬁitihfg in a ﬁgaﬂfﬂck w.ithi-ﬁ. the FBOE regarding
whether provisional 'bailnt-é that do not have both. the-ﬁoter"s- name and signature on the envelope
may be counted. The FBGE’: i‘s.&éaﬁiﬁ(ﬁked 9.2, Under‘ .th‘e Ohib E;l.ec.tiorx Law, the S-ecretary has
apply whatever mterpretat:an the Secretary teaches once she breaks the deadlock, and the FROE
no le}f;m*r contrpls the dete’rminaﬁén of héw 'p:t-"‘visiami batlots will be counted where the voter
did not provide both zzafﬁe and signature, which is the subject matter of this litigation.
Consequently, even if the FBOE were still a-defendant' m this case, the FBOE is a nominal party

and its lack of consent to-removal does not make removal improper.

* FROE contends that the non-service. excepuon does not apply beeause counsel for the FBOE

filed an appearance in-the case before the Supreme Court of Ohio. Plaintiffs cite Firss
Independence Bank v. Trendventures, LLC, in suppott of theu' position. 2008 WL 253045,
However in Trendventures the deféndant had not oniy filed an’ appearance but also had been
served with the original compiamt in that matter-and filed an answer to that complaint. 74, at *6.
Thus, the cited caselaw is d;stmgulshable because the FBOE was never served or summoned by
the Ohio Supreme Court:and the non-Service gxception apphes to thig case.
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V. CONCLUSION
For the fﬁregmng rca‘mm the C‘ourt finds removal is preper Therefore, the Court finds
that; (1) Plaintiffs™ Motlon fmr Remand {Dkt no. 12¥i 15 .-DE;N_iED and (2} Defendant FROE"g
Maotion f-‘or:-R-eﬁm'a;sd (Dkt no. 11) is DENIED

IT IS 50 ORDERED,

s!Aigemm L. Marbley
ALGEN@&‘ L. MARBLEY

- United States District Court Judge

DATE: November 17, 2008



